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Preface
Editors
Professor Julien Cazala, Paris XIII University, France
Assistant Professor Velimir Zivkovic, University of Warwick,
United Kingdom

This volume contains the scientific papers presented at the 3rd International Conference “Contemporary Challenges in Administrative Law from an Interdisciplinary Perspective” that was held on 9 October 2020 online on Zoom.
The conference is organized by the Society of Juridical and Administrative Sciences together with the Faculty of Law of the Bucharest University of Economic
Studies. More information about the conference can be found on the official website: www.alpaconference.ro.
The scientific studies included in this volume are grouped into two chapters:
• Administrative Law in the Global Social System. The papers in this chapter refer to: social license and administrative law - a challenge of renewables; regulatory framework of administrative laws for rational utilization of natural resource in India with reference to impact on environment
and climate change; atypical administrative acts – the silence of the administration and the absence of the administrative act; considerations on
the admissibility of the enforcement appeal requesting the reduction or
elimination of the penalties established for the non-enforcement of a
court decision pronounced in the matter of administrative litigation; theoretical aspects regarding the acts exempted from control in the administrative contentious; some reflections on the demarcation between the notion of interest, in the sense of condition for the exercise of legal action,
and the concept of legitimate interest, as defined by the Law on administrative contentious in Romania; particularities of the administrative oversight in the context of the commissioner exercise of the action for annulment based on the provisions of the Law of the administrative contentious and the Administrative Code; the social body concerned and administrative litigation; some discussions regarding the establishment and
contestation of fiscal precautionary measures; about the legal value of the
decision pronounced by the administrative-fiscal contentious court before the criminal court.
• Public Administration in the Global Social System. This chapter includes

papers on: the formation of the radical islamist movements in the Western Balkan; challenges of public administration in the global digital era;
work performance and flexibility – opportunities and risks; globalization,
political, economic changes and digitalization, factors of the emergence
of precarious work; the essence of the CIMIC force understanding and
the necessity of training the future CIMIC specialists, as a specific category of public service; the right to information and consultation of civil
servants and contract staff within public authorities and institutions in the
collective redundancy procedure; jurisprudence aspects about representation in public utility contracts for territorial administrative units; administrative review and reform movements from the perspective of international investment law; some reflections on local public engagement
platforms as a new universal and democratic vaccine; is kitsch in local
public administration an effect of the discretionary power?; work discipline in the workplace, with a special focus on the concept „repeated
breaches or gross breach of labour discipline”; aspects regarding the
criminal liability of the civil servant; considerations on protection of
whistleblowers at the European Union level.
This volume is aimed at practitioners, researchers, students and PhD candidates in juridical and administrative sciences, who are interested in recent developments and prospects for development in the field of administrative law and
public administration at international and national level.
We thank all contributors and partners, and are confident that this volume
will meet the needs for growing documentation and information of readers in the
context of globalization and the rise of dynamic elements in contemporary administrative law and public administration.
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Social License and Administrative Law: A Challenge of Renewables
Professor Oleg ZAICHUK1
Ph.D. Yuri ZAICHUCK2
Abstract
The goal of the European Green Deal to convert the EU into a climate neutral
economy presents an opportunity for administrative law across the EU to develop a coherent approach toward a large-scale deployment of renewables. Due to their physical
attributes, modern renewables create a number of obstacles for their wide scale deployment. The purpose of the paper is to investigate whether a top-down approach to creating
a homogeneous streamlined approach to the development of the renewables-oriented set
of administrative regulations across the EU is likely to facilitate the goal of the European
Green Deal or, alternatively, the introduction of renewables should be left for individual
EU countries to pursue at their own comfortable speed. The paper uses a comparative
legal analysis by looking into a similar regulatory approach which has been tried in Canada. The paper concluded that a unification of the EU-wide administrative renewables’
placement regulations, if attempted, should be sufficiently slow and well-structured not
to disturb a fragile balance between a need to expand the use of renewables and the right
of local communities to accept their deployment at their comfortable speed.
Keywords: administrative law, European law, social licence, renewables, European Green Deal.
JEL Classification: K23

1. Introduction
Historically, for thousands of years, our civilization relied on renewables,
such as biofuels, wind (wind mills) and hydro (water wheels). However, scaling
them up proved difficult, if not impossible, and, once effective steam engines and
coal-based metallurgical processes were perfected, a switch to high density fossil
fuels became an inevitability. A concern about the use and overuse of natural
resources enabled by cheap, abundant and energy dense fossil fuels has been
growing since the beginning of the Industrial Revolution, if not earlier. Perhaps,
it is not surprising that Europe, the cradle of the Industrial Revolution, became a
hotspot for a large deployment of modern renewables. Renewables are being
viewed by a number of EU countries as a leading candidate for improving their
energy security while providing an opportunity for industrial development and
1
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job creation.
The European Green deal is an ambitious goal of making the EU climate
neutral while reviving the vibrancy of its economy and showing the world a way
out of the unwanted anthropogenic climate change dilemma. On the one hand,
public opinion polls regularly demonstrate a strong support for renewables across
the EU. On the other hand, a number of EU members have seen the expansion of
renewables within their borders either stalled and/or severely hampered by local
resistance.
Renewables, as any other source of energy, presents a number of technical and physical limitations making them a challenge to deploy once their penetration grows. Renewables require converting large areas of otherwise pristine
land into the energy collection facilities while consuming vast volumes of nonrenewable materials and fossil fuels which makes this process analogous to construction of any industrial facility.
An attempt to loosen a range of environmental and zoning regulations by
streamlining large industrial renewables planning process by, among other things,
making it more difficult to appeal their placement, has been tried in Canada.
Therefore, Canada provided a valuable test-bed for various regulatory approaches
prior to implementing them in the EU.
Estimates show that replacing existing energy sources with renewables
would require allocating up to 20-25% of the total area of the EU for their deployment within a short period of time in order to reach EU ambitions climate
neutrality goal. Should the EU pass its climate neutrality into the law on top of
the existing renewables targets which are getting exceedingly difficult to reach it
might be tempting, as it has been suggested by the environmental and green energy communities already, to loosen environmental and zoning regulations at the
expense of local residents’ right to determine the use of land within or close to
their communities. Alternatively, if existing zoning and environmental regulations are left unchanged, most likely, a large-scale deployment of renewables
would stall.
2. Public support of renewables in the EU
Displayed confidently by the German Renewables Energies Agency on
its Web site is a result of a representative survey where 95% of the surveyed
considered further expanding renewable energy as important or extremely important. Based on this impressive result, the agency’s Managing Director concluded that “it is a shared responsibility of politicians and the renewable sector
to continue to motivate people for the energy transition”.3 In another EU wide
survey, 92% of respondents think it is important their national governments set
3
Renewable Energies Agency, Acceptance of renewable energy in Germany, retrieved on 19 April
2020,https://www.unendlich-viel-energie.de/english/acceptance-of-renewable-energy-ingermany.
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ambitious targets to increase the amount of renewable energy.4
On the other side of the equation, one of the wind mill opponents in Ireland described his dilemma as follows: Are we going to ruin our environment to
save the UK’s environment? There’s nothing in it for the citizens of this island.
The only winners are going to be multinational corporations who are sucking
subsidies from the UK taxpayers5.
According to the German Land Wind Energy Agency, about 50% of the
planned wind turbines cannot be realized because of complaints by citizens while
construction of new wind turbines is also hampered by lack of available land for
new project development and very strict project approval procedure imposed by
local and national administrators - 45% of turbines approved two decades ago
would be refused today under the new regulations.6
A more constructive justification of a resistance toward wind generation
was outlined by a German activist as follows: The problem was that Germany
had shifted its energy mix toward renewables – at a great cost – without enhancing security of supply or achieving a meaningful reduction in carbon emissions…
The more turbines are built, the more people come into contact with them and the
more people will resist7. As resistance to new wind turbines grow, Greenpeace
and the BDEW association of energy companies urged German government to
relax planning and animal conservation laws to allow more wind parks so that
Germany reaches its self-imposed 65% renewables target for electricity generation by 2030 while closing the last nuclear power plant by 2022 and phasing out
coal power by 2038. In another blow to wind energy, German government plans
to enforce a minimum 1,000 meter distance between wind masts and nearest builtup area which will remove up to 40% of available land for new turbines.8 In 2014,
Bavaria has introduced a so-called 10-H rule which proscribed construction of
new wind turbines closer than 10 heights of the turbine away from the nearest
dwelling or more than 1,000 meters for newest turbines unless the local population agrees to a shorter distance9.

4

The European Commission, Citizen support for climate action, 2019 survey retrieved on 19 April
2020, https://ec.europa.eu/clima/citizens/support_en.
5
Fleming Diarmaid, Ireland’s rural protests over wind energy, 2 February 2014, BBC News,
https://www.bbc.com/news/world-europe-25966198.
6
Schulz Florence, Germany seeks to jolt its stalled wind industry with new offshore plan, 17 June
2019, Euroactiv, https://www.euractiv.com/section/energy/news/germanys-wind-industry-in-badhealth/.
7
Buck Tobias, Germans fall out of love with wind power, The Financial Times, 17 November 2019.
8
Ibid.
9
Press Release, Bavarian economy and energy ministry, Clean Energy Wire, retrieved on 19 April
2020, https://www.cleanenergywire.org/news/coal-exit-price-beer-vattenfall-eyes-growth-germa
ny/bavaria-allows-deviations-distance-regulation-new-wind-turbines.
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3. EC and renewables regulation
On March 4, 2020 the EU Commission submitted for the consideration
of the EU Parliament and the EU Council a proposal for establishing a framework
for achieving climate neutrality and amending the EU Regulation 2018/1999 (European Climate Law).10 The EU Climate Law being an essential part of the EU
Green Deal11 would turn an aspirational goal of achieving climate neutrality by
2050 into a legal obligation12.
The EU legal competence in the area of environmental policy is outlined
in Articles 191-194 of the Treaty on the Functioning of the European Union. In
practice, first, based on the text of the treaty, the EC environmental competence
is not exclusive to the Community but is shared with EU member-countries; second, a matter of national energy policy, including deployment of renewables, was
retained by the EU member-countries at the national level; and third, the principle
of “subsidiarity” restrains actions at the EU level to those areas where it can be
more effective than national involvement. Article 192 of the treaty requires unanimous decision of the European council on any fiscal matter (i.e. carbon tax) and
any measures affecting town/country planning, quantitative management of water
resources and land use except waste management. Article 194 of the treaty is very
specific on this matter and states that Such measures shall not affect a Member
State's right to determine the conditions for exploiting its energy resources, its
choice between different energy sources and the general structure of its energy
supply, without prejudice to Article 192(2)(c)13.
A challenge associated with a large-scale use of renewables was recognized at the Community level as early as 2007. In its communication COM (2006)
848 the Commission succinctly summarized the issue as follows: There are other
important reasons why the EU will not meet its objectives for renewable energy.
The complexity, novelty and decentralized nature of most renewable energy applications result in numerous administrative problems. These include unclear
and discouraging authorization procedures for planning, building and operating
10
Regulation of the European Parliament and of The Council establishing the framework for achieving climate neutrality and amending Regulation (EU) 2018/1999 (European Climate Law),
COM/2020/80 final, EUR-Lex, Retrieved on 4 April 2020, https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1583408160802&uri=COM:2020:80:FIN.
11
Communication from the Commission to the European Parliament, the European Council, the
Council, the European Economic and Social Committee and the Committee of the Regions, the
European Green Deal, COM/2019/640 final, EUR-Lex, https://eur-lex.europa.eu/legal-content
/EN/TXT/?uri=CELEX:52019DC0640.
12
European climate law – achieving climate neutrality by 2050. Proposal for regulation. Retrieved
on 10 April 2020. https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12108Climate-Law.
13
Official Journal of the European Union, Consolidated version of the Treaty on the Functioning of
the European Union, 16 October 2012, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri
=CELEX%3A12012E194.
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systems, differences in standards and certification and incompatible testing regimes for renewable energy technologies. …. the Commission will take the following action: – propose strengthening the legal provisions to remove any unreasonable barrier to the integration of renewable energy sources in the EU energy system. Conditions for grid connections and extensions must be simplified.
Some Member States have a panoply of permission procedures to be complied
with in order to construct renewable energy systems. This must be reduced. Building codes normally ignore renewable energies. Red tape for innovative small and
medium-sized enterprises must be eliminated. To this effect, the Commission will
continue to stringently apply the Renewable Electricity Directive….Member
States and/or local and regional authorities are in particular called upon to: –
ensure that authorization procedures are simple, rapid and fair with clear guidelines for authorization including as appropriate, appointing one-stop authorization agencies responsible for coordinating administrative procedures related to
renewable energy sources; – improve pre-planning mechanisms whereby regions and municipalities are required to assign suitable locations for renewable
energies; – integrate renewable energies in regional and local plans14.
The EU constituent member-countries were not willing to surrender their
national control over the energy policy, including administrative regulations and
procedures essential for the placement of renewable energy facilities and infrastructure, to the Community while, the EU Commission level, it has been clearly
recognized as early as in 2007 that pre-clearance of administrative barriers at the
national and municipal(local) level may open a way to rapid large-scale deployment of renewables. This top-heavy centralized approach toward renewables remains beyond the reach of the EU Commission but the European Green Deal may
create a pre-condition for those of the EU member-states which were historically
active in promoting renewables to make a push toward an accelerated deployment
of renewables across the EU along the lines outlined in COM(2006)848.
4. Physical attributes of renewables
Renewables, as an alternative to fossil fuels, cover a number of energy
sources such as hydro, biomass, wind and solar. It is widely assumed that renewables would play an essential role in achieving the ambitious climate neutrality
goal.
Conventional hydro has been used to generate electricity since the dawn
of the industrial age and its growth potential in EU is limited to non-existent.
Currently, overall, domestically produced biomass continues to be EU’s main

14

The Commission of the European Communities Renewable Energy Road Map, Renewable energies in the 21st century: building a more sustainable future, COM(2006) 848, Brussels, 10 January
2007, https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0848:FIN:EN :PDF.
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source of renewable energy (2016)15 while wind is the most important source of
renewable electricity (2018)16.
Renewables, like any sources of energy, have certain physical characteristics. Photosynthesis is an inherently inefficient solar energy conversion process
with a very large physical footprint of an approx. 0.5 W/m2. Solar PV electricity
generation is a somewhat more efficient process at an approx. 4 W/m2 while
wind, the most important source of renewable electricity in the EU, is as inefficient as biomass at an estimated 0.5 W/m2. For comparison, land-wise, coal and
natural gas power plants are two to three orders of magnitude more efficient than
wind and solar with approx. 1000 W/m217. The lower the energy density the
larger the area which would be required to replace fossil fuels and nuclear energy
with renewables. For example, it has been estimated that powering the UK with
renewables would require covering 20 to 25% of the country with wind and solar
farms18.
Making a shift to renewables, like any transition, has far reaching legal
implications for the EU in general and its member states, in particular. Historically, a switch from using biomass in industry to coal was caused by deforestation
which was a direct consequence of the fundamental inefficiency of the photosynthesis. The European population and the energy consumption in Europe multiplied since the dawn of the industrial age. It appears to be unlikely that the EU
can satisfy more than a modest share of their needs from biomass unless, of
course, the EU members would import biomass from outside the EU and/or count
cut trees toward their mandatory renewable quotas. In 2019, six plaintiffs from
the EU and the USA filed a suit in the European General Court in Luxembourg
asking the court to prevent EU countries from counting forest wood as a renewable energy source under 2018 revised Renewable Energy Directive known as
RED II. The plaintiffs claimed that wood-burning power plants are worse for the
climate than coal-fired plants and their operation led to the increase in the greenhouse gas emissions and degradation of forest carbon sinks19. Arguably, the UN
forest accounting loophole still allows the EU and other energy users to count
large volumes of biomass toward their Paris commitments, a practice which is

15
Brief on biomass for energy in the European Union, The European Communion’s Knowledge
Centre for Bioeconomy, European Commission, Retrieved on 17 April 2020, https://ec.europa.eu
/jrc/en/science-update/facts-and-figures-bioenergy-eu.
16
Renewable energy statistics, Eurostat, January 2020, https://ec.europa.eu/eurostat/statistics-explained/index.php/Renewable_energy_statistics.
17
Vaclav Smil, Power Density Primer: Understanding the Spatial Dimension of the Unfolding
Transition to Renewable Electricity Generation, 8 May 2010, http://vaclavsmil.com/wp-content/uploads/docs/smil-article-power-density-primer.pdf.
18
David MacKay, A Reality Check on Renewables, Retrieved on 17 April 2020, https://ted2srt.
org/talks/david_mackay_a_reality_check_on_renewables.
19
EU Biomass Legal Case, Retrieved 17 April 2020, http://eubiomasscase.org/.
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likely to be proscribed in the nearest future20/21.
Wind and solar PV farms produce electricity which is hard and expensive
to store in industrial quantities while their deployment requires large areas of otherwise pristine land mostly outside cities which already started creating a tension
between the investors and promoters of industrial renewables and local communities.
Interestingly, top performing EU economies such as Germany, Austria,
Netherlands, Sweden, France, Finland, Poland and other are on a long list of worst
performing EU members when it comes to the reduction of their actual emissions
which, of course, provides an argument in favour of careful re-examination of the
EU-wide renewables goal as a primary approach to reducing their greenhouse
gases’ emissions22.
5. Renewables and administrative regulation
From time to time, a private investor or a public body makes a decision
to place an industrial facility of a less-than-popular kind within an area of a particular local community. Two classical examples would be a waste burning plant
and a government infectious disease research facility. In both cases, on the one
hand, building a facility is in the public interest but, on the other hand, unless the
community in question is compensated for the inconvenience and a possible environmental degradation, such a placement puts an unfair burden on the community. In principle, this logic is well understood and accepted but, in practice, we
hear regularly about conflicts between the unwilling communities and proponents
of a new project.
In democratic market-based societies, one of the primary functions of administrative law is turning typically vague decisions of legislatures into actionable instructions. One of the primary ideas behind many administrative acts is a
separation of administrative decisions made on the basis of certain technical requirements from subjective political will. It is typically assumed that, once a
party such as investor designed a project in compliance with the existing legal
requirements outlined, in part, in administrative regulations, a proposed project
can go ahead. In other words, it is often assumed that legal compliance and receipt
of approvals from various administrative bodies are based on a social license (not

20
Justin Catanoso, UN forest accounting loophole allows CO2 underreporting by EU, UK, US,
Mongabay, 2 May 2018, https://news.mongabay.com/2018/05/un-forest-accounting-loophole-allows-co2-underreporting-by-eu-uk-us/.
21
Justin Catanoso, COP25: EU officials say biomass burning policy to come under critical review,
Mongabay, 16 December 2019, https://news.mongabay.com/2019/12/cop25-eu-officials-say-biomass-burning-policy-to-come-under-critical-review/.
22
Mapped: Greenhouse Gas Emissions by EU Countries, Analyzing the Progress Towards 2020
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a legal term) which has been obtained by default and follows administrative approvals and permits. This social license by default is a simplification inherited
from the pre-Internet world which is increasingly challenged by a much more
complex reality.
New materials and better science allowed to scale traditional wind mills
and water wheels up well beyond their historical size while solar energy can be
directly converted into electricity using PV panels much more effectively than
photosynthesis. However, two of the key limitations of renewables were impossible to overcome. First, whether hydroelectric stations or wind generators, they
produce electricity. Electricity is not a storable commodity but a service whose
economic value depends on several factors one of them being a security of supply.
Wind and solar electricity supply is stochastic or intermittent while an economically viable way of storing electricity in industrial quantities for extended periods
of time has yet to be found. Second, wind and PV solar installations have to be
physically large and, therefore, inevitably intrusive. The largest wind turbine in
existence was built in Germany in 2017. Its hub is 178m tall with blades extending to 246.5m making it impossible to argue that a giant skyscraper-sized structure is the same as a picturesque wind mill of the past23.
Concentrating industrial quantities of energy necessitates occupying
large areas of pristine land with energy concentration facilities and building additional electric transmission lines, roads and other infrastructure across these areas affecting lives of numerous communities. If, in the past, administrative bodies
were faced with a lack of social license in a limited number of classical situations,
a large scale deployment of industrial wind and PV farms, challenges the notion
of having a social license by default for each and every case of deploying industrial renewables which tends to turn their placement into a never ending controversy.
In high income countries across Western Europe, North America, Asia,
Australia, Japan and the Middle East more than 80% of population lives in urban
areas24. Aside from high population density, urban areas require energy to maintain various services and utilities. Plus, their construction consumed enormous
amount of energy which has been provided by fossil fuels in the past. Urban
population is concentrated in relatively small areas while construction of wind
and PV panel farms requires large opened areas which are available only outside
urban centres which triggers resistance from low-density rural communities of
which accommodation of large-scale renewables for the benefit of urban centres
has been asked.
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Weaver, John Fitzgerald, World’s tallest wind turbine built in Germany, 2 November 2017, Electrek, https://electrek.co/2017/11/02/worlds-tallest-wind-turbine-built-in-germany/.
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6. Accelerated deployment of renewables
Investors in renewable energy, like any other long-term investors, have a
strong interest in the stability of a regulatory regime which was instrumental in
convincing them in making their investment in the first place. It has been demonstrated in the economic literature years ago that the market value of renewables
decreases as their share in the consumed electricity increases25. As the economic
value of renewables goes down with their penetration, logically, the value of incentive toward long-term investors into renewables has to increase placing a
growing burden on either taxpayers or energy consumers.
The Energy Charter Treaty makes no distinction between investments in
fossil fuel and renewables. Renewables, as a source of energy, are different from
other sources of energy due to their intermittent nature and scale-related externalities. A distinct economic nature of renewables led to a considerable number of
investor-state arbitrations under the ECT already. Three EU members, namely,
Spain, the Czech Republic and Italy found themselves facing renewables-related
disputes while penetration of renewables into their energy systems remained at a
relatively modest level26. In all three countries a politically-economic narrative
behind the surge of ECT arbitration cases was virtually the same. A set of incentives to encourage investment in renewables produced a surge in investments
seeking a guaranteed long-term return on investment. Once the amount of incentive goes up to a sizeable level, the government discovers a large shortfall between the value to be paid to investors and a modest economic value of renewables which tends to decrease as their penetration into the energy system increases.
The government realizes that it would have to recover a shortfall either
by introducing a green tax (not to mix with a carbon tax!) and/or by adding a
renewables surcharge to the energy bill. In either case, facing a politically unpopular option of forcing a charge onto its voters forces the government to alter
its original promise of a long-term subsidy to investors. This confluence of factors
leads to a predictable chain of events which produces a renewables bubble which
explodes as soon as the government starts reducing its initial financial incentive
to investor27. Investors, predictably, try to sue the government and recover their
risk capital plus a lost future profit which has been guaranteed initially to them28.
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Investors may or may not win the case but, once investors lose confidence, they reduce or even withdraw their support of renewables in a particular
jurisdiction which, of course, makes it difficult to fulfil that country’s undertakings under the EU and International law.
Arguably, the EU is a global climate and green energy leader while Canada and USA are global climate outsiders because of a recent withdrawal from
the Paris Climate Agreement by the USA and Canada’s inability to deliver on any
of its previous self-imposed GHG reduction targets and withdrawal from the
Kyoto Protocol. The USA, unlike the EU, largely maintained its share of global
GDP while switching from coal and natural gas whose use tends to reduce GHGs
emissions. Canada, whose largest trading partner is the USA and the largest
source of export revenue is petroleum, maintained its competitiveness while expanding the use of natural gas. It is often mentioned that both Canada and USA
are the highest per-capita emitters of GHGs in the world while the EU, on average, emits half as much. However, in reality, if, instead of using nationwide averages one would look at averages of metropolitan areas in North America similar
in climate and population density to comparable urban centers in the EU, numbers
would be much closer to the EU averages. For the purpose of this essay, perhaps,
the largest difference between Canada and the USA comes from their attitude
toward the UNFCCC, the Kyoto Protocol and the Paris Agreement where the
USA, for most part, tended to be a skeptical observer while Canada was actively
involved in the global climate initiatives from the Rio Conference to the approval
of the Paris Agreement.
Canada is a democratic federation where the use of non-renewable natural resources, property rights and energy generation fall mainly under the provincial jurisdiction. Canada, in general and the Canadian Federal Liberal Party in
particular were always supportive of the adoption of the UNFCCC and the Kyoto
Protocol. However, being concerned about a long-term future of the planet is one
thing while being in charge of a fossil dependent economy of an energy rich country whose territory is two and a half times larger than the territory of the EU is a
totally different responsibility. In 2007, the Government of Canada issued a report demonstrating that a full implementation of the Kyoto Protocol by Canada
would result in a decline of GDP by over 6.5% from the expected levels in 2008,
the unemployment rate would rise by 25% with about 275,000 Canadians losing
their jobs by 2009, the cost of electricity would increase by 50% after 2010, the
price of gasoline would rise by 60%, the cost of natural gas would more than
double and a real disposable income for a family of four would fall by $4,00029.
Canada withdrew from the Kyoto Protocol in 2011 under the leadership of the
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ration/.
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Federal Conservatives30. In the meantime, for a long time, the Province of Ontario
was under the leadership of the provincial pro-Kyoto NDP (National Democratic
Party) and the Liberal Party of Ontario, whose leadership decided to accelerate
the adoption of the new renewables – wind and solar – while they had a majority
in the Ontario Legislature. In 2009, Ontario passed the Ontario Green Energy Act
aimed to accelerate the development of renewable energy programs by streamlining construction and application processes, establishing a feed-in-tariff (FIT)
program and creating a Renewable Energy Approval (REA) process that exempted some projects from the requirements for approval under then existing legislation31.
The Ontario REA process exempted renewables projects from the requirements of the Environmental Assessment Act and the land use planning restrictions (zoning by-laws) under the Planning Act. As a streamlined alternative,
certain classes of wind projects were required to meet environmental regulations
under the new REA process and provided a six-month service guarantee per project. Any resident of Ontario could challenge the issuance of a REA by appealing
to the independent Environmental Review Tribunal within 15 days of the REA
and be ready for an initial hearing within 30 days. The Tribunal was required to
render a decision within six months of challenge but only with a narrow scope of
appeal, or the REA is deemed to be confirmed32.
Faced by highly educated and active local communities, the Ontario Liberals decided to limit democratic rights of rural voters to resist deployment of
industrial renewables in their vicinity, a plan which backfired at the Ontario Liberals in 2018. Aggressive promotion or renewables, arguably, led to doubling
electricity bills in Ontario from 2005 to 2016 while settling Ontarians with an
estimated bill of C$170 billion over 30 years with no visible economic and social
benefits33.
In the 2018 elections, in the worst defeat in the history of Ontario elections, the liberals lost official party status with only seven seats in the provincial
legislature. Voters blamed the ex-ruling party for high electricity bills while rural
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31
Green Energy Act, 2009, Government of Ontario, Retrieved on 12 April 2020, https://www.ontario.ca/laws/statute/09g12.
32
Ivey Business School, Energy Policy and Management Center, Renewable Energy Policy and
Wind Generation in Ontario, Policy Brief, January 2017 retrieved on 12 April 2020,
https://www.ivey.uwo.ca/cmsmedia/3775606/january-2017-renewable-energy-policy-and-windgeneration-in-ontario.pdf.
33
Concoran Terence, Boondoggle: How Ontario’s pursuit of renewable energy broke the province’s electricity system, 21 October 2016, Financial Post, https://business.financial post.com/opinion/boondoggle-how-ontarios-pursuit-of-renewable-energy-broke-the-provinces-electricity-system.

Administrative Law and Public Administration in the Global Social System

23

voters celebrated a-long-fought-for-liberation from the mandatory industrial renewables forced onto them by the NDP and Liberal Party of Ontario.
In December 2018, the new Conservative majority in the Ontario legislature repealed the Green Energy Act of 2009 and associated acts restoring planning decisions to municipalities to give them a final word in placing the future
energy projects in their communities34. The government also cancelled more than
750 FIT (feed-in-tariff) energy contracts to save C$790 million for the Ontario
customers leaving them with a further C$169 billion (est.) to repay in the future.
In what was described as once-in-a-lifetime transformation that will forever
change how we live, work, play and move or the closest thing Ontario has seen
to command-and-control economics since the colonial era the Liberal Party of
Ontario planned to interfere actively in a day-to-day life of Ontarians, namely,
forcing builders of new homes in a country with a harsh continental climate to
abandon fossil fuel heating, requiring a mandatory energy-efficiency audit from
every home seller, setting auto-industry sales targets to have an electric car in
every household by 2025 at the cost of C$8 billion to be covered by the proceeds
from the province’s cap-and-trade carbon emissions scheme. Back in 2016, long
before the creation of the European Green Deal, a similar program in Ontario was
projected to remake the province of Ontario from a backbone of free enterprise
in “something akin to a debt-encumbered Euro-state” (no pun intended!)35.
Democracy is a backbone of the effective legal system for the protection
of human rights. Democracy is also a political feedback which, in combination
with property rights, provides for an economically efficient use of limited investment capital and other resources. There is no doubt in our mind that even after a
catastrophic defeat in Ontario, certain types of political actors, faced by a lack of
democratic mandate, would try to implement their version of once-in-a-lifetime
transformation because, as ex-head of Ontario liberals once proclaimed, government exists to be a force for good36. In 2018, a leak of over 4,000 pages of internal
emails and documents of the now defunct Ontario Power Authority (OPA) revealed how the Liberal Government ignored the advice of the OPA in a rush to
push through its wide-sweeping transformation of the Ontario energy system at
the expense of the democratic immune system which would have slowed the
forced-from-the-top deployment of renewables to an acceptable pace and preserved them from a demise in Ontario and, perhaps, across the rest of Canada37.
The difficulty of moving away from fossil fuels by replacing them with
34
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wind and solar has been underestimated by the political elite and mass media
which has been clearly demonstrated both in Canada and in a number of EU countries. Trying to force their accelerated introduction by artificially reducing the
communities civil rights and ability to restrict unwanted construction of industrial
renewables on their land or close to their communities is likely to create a void
of trust and a pushback against industrial renewables. In Ontario, a voter revolt
triggered by high energy bills which can be partially blamed on overproduction
of expensive and un-useable electricity by renewables led to the defeat of the
Liberal Party in 2018, the revocation of the Green Energy Act of 2009 and the
cancellation of more than 750 of long-term renewable energy contracts. This political calamity is widely known all over Canada and a historical void of trust in
provinces toward the federal government in Ottawa led to a constitutional challenge of the newly passed Carbon Pollution Tax Act of 2018 which is likely to be
revoked once the Federal Liberal Party would eventually lose its marginal majority during one of the future election cycle.
Generating industrial quantities of energy from wind and solar requires
placing industrial-size renewable facilities across vast swaths of land all over the
territory of the EU. Industrial renewables may have a potential of lowering carbon
footprint while generating enough energy to replace the fossil and the nuclear
sources of energy. However, their large scale deployment faces a growing resistance from rural communities concerned with turning otherwise pristine areas
into a background for giant wind masts and endless PV farms.
It has been suggested at the EC level in COM(2006)848 that appointing
one-stop authorization agencies responsible for coordinating administrative procedures related to renewable energy sources and improving pre-planning mechanisms whereby regions and municipalities are required to assign suitable locations for renewable energies may offer a way for overcoming an obvious lack of
social license at the local and even national level toward industrial renewables.
However, overcoming a lack of social license is not the same as obtaining the
social license. The Province of Ontario (Canada) has tried and spectacularly
failed to accelerate a large scale deployment of renewables at the expense of going over the head of rural voters.
Ontario experience demonstrated clearly that trying to actively push ambitious renewables expansion against the will of local communities by streamlining existing administrative placement and zoning regulations will backfire heavily against political interests behind such a streamlining. Perhaps, especially after
the coronavirus pandemic, the EU would have no choice but to moderate its climate ambitions and leave it to its members to grow their renewables at their own
speed whether this would help to achieve the EU climate neutrality or not. Alternatively, if pushed too actively, as it happened in Ontario, deployment of renewables may stall to a crawl which would be an even worse outcome.
A totally new unanticipated dimension to the deployment of renewables
was created by the coronavirus pandemic. It has been observed by some of the
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best international relations experts that the coronavirus would alter the world order forever38. The EU is struggling to fulfil its renewables goals already. Making
climate neutrality into a legal obligation is not going to make it any easier to
achieve this goal by its members whose economies are struggling massively from
the coronavirus pandemic. Such a development makes it even more important to
learn from the Ontario experience and abstain from deploying industrial renewables at the expense of rural resident’s democratic rights.
7. Conclusion
The European Green Deal is short on detail but, so far, replacing fossil
fuels with renewables proved to be a huge challenge even at a modest level of 1020% of the electric energy consumption.
It is taken for granted that democratic market economies tend to outperform better systems based on extensive centralized planning. At the same time, it
appears that studying the work of Friedrich Hayek eluded supporters of command-and-control regulations even if their goal of tackling the global climate
challenge while turning the EU into a circular climate neutral economy is worthy
of public support.
The EU does not have a mandate to overhaul administrative procedures
at the national level in favor of the accelerated deployment of renewables. The
EU is not a full political and fiscal union and, after the Greek debacle, BREXIT
and the coronavirus crisis, it may or may not become one in the nearest future or
ever. The European Green Deal is an ambitious goal but lacks details for its full
evaluation. However, the experience of Canada clearly demonstrated that if, upon
the passage of the climate neutrality into law, the Community would manage to
obtain a mandate for deploying one-stop simplified administrative procedures for
the placement of industrial renewables across a large number of rural communities all over the EU, this may cause of pushback against the EU and political
actors supportive of such an approach making it unlikely for such a deployment
to take place.
As of April 2020, the entire world is affected by the coronavirus crisis
regarding whose outcome and duration no one can make a prediction. It cost thousands of lives and enormous economic damage already. Italy, Spain, Portugal and
a number of weaker economies of the EU are likely to suffer the most while the
EU proved to be a weak alternative to the nation-state model. Increasingly, European countries are choosing disparate measure to contain the coronavirus pandemic while the European solidarity received another blow which is likely to
make it more difficult to build a unified front toward the large scale deployment
of renewables.
38
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The amount of time and capital required for any energy transition are so
enormous that any attempt at a forceful deployment of any solution at the expense
of democratic and human rights would back fire as it happened in Canada.
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Regulatory framework of administrative laws for rational utilisation
of natural resource in India with reference to impact on environment
and climate change
Ph.D. Harsh PATHAK1
“The Earth is what we all have in common.”
- Wendell Berry
Abstract
Minerals are substances that are formed naturally in the Earth. Minerals are
solid, inorganic, non-renewable, limited natural resources and are important raw material used in the core sectors of the economy. In India, there is a huge deposit of several
types of mineral resources. Mineral industry plays a vital role in India. The extraction of
minerals form nature leads to global warming and often creates imbalance which adversely affect wildlife, fishery, climate, rainfall and ecology. Climate change presents a
complex challenge for India, which is reflected in its evolving set of climate change laws
and policies. The government has adopted various initiatives to comply with the Kyoto
Protocol. The central national initiative on climate change is the National Action Plan
on Climate Change. Action under NAPCC is premised on the principle of sustainable
development, which for the purposes of climate change means achieving growth while at
the same time minimizing greenhouse gas emissions.
Keyword: minerals, climate change, protection, environment, judicial activism,
sustainable development.
JEL Classification: K23

1. Mining in India
The Mining industry in India is a major economic activity which contributes significantly to the economy of India. The GDP contribution of the mining
industry varies from 2.2% to 2.5% only but going by the GDP of the total industrial sector it contributes around 10% to 11%. Even mining done on small scale
contributes 6% to the entire cost of mineral production. Indian mining industry
provides job opportunities to around 700,000 individuals2.
India produces 89 minerals our of which 4 are mineral fuels, 11 metallic,
52 non-metallic and 22 minor minerals.
As of 2012, India is the largest producer of sheet mica, 2015 the fourth
largest producer of iron ore, alumina, chromite, and bauxite in the world.
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A coal and iron ore project is in the fifth largest reserve in world. India's
metal and mining industry was estimated to be $106.4 billion in 2010.
The number of mines which reported mineral production [excluding minor minerals, petroleum (crude), natural gas and atomic minerals] in India was
3108 in 2012-133. Out of 3108 reporting mines, maximum number of mines were
located in Andhra Pradesh (583) followed by Rajasthan (374), Gujarat (350),
Madhya Pradesh (300), Tamil Nadu (281), Jharkhand (280), Odisha (175),
Chhattisgarh (165), Karnataka (160), Maharashtra (139) and West Bengal (121).
These 11 States together accounted for 93.92% of the total number of mines in
the country in 2012-13.
Exploration, extraction and management of minerals have to be guided
by national goals and perspectives, to be integrated into the overall strategy of the
country’s economic development4. However, the mining in India is also infamous
for human rights violations and environmental pollution. The industry has been
hit by several high-profile mining scandals in recent times.
2. International conventions on environment
International environmental law is derived primarily from three sources:
Customary International law; International treaties; and judicial decisions of International courts. There are over 250 multilateral environmental agreements
(MEAs) dealing with various environmental issues which are currently in force.
About 20 of these include provisions that can affect trade. The conventions focus
on various issues, for example climate change, stratospheric ozone layer protection, air quality, chemicals and nature conservation. The conventions are tools for
promoting cooperation and the development of international environmental law
and actions. Some conventions apply regionally, others globally.
The Kyoto Protocol is an international treaty which extends the 1992
United Nations Framework Convention on Climate Change (UNFCCC) that
commits state parties to reduce greenhouse gas emissions, based on the scientific
consensus that (part one) global warming is occurring and (part two) it is extremely likely that human-made CO2 emissions have predominantly caused it.
The Kyoto Protocol was adopted in Kyoto, Japan, on 11 December 1997 and
entered into force on 16 February 2005. There are currently 192 parties including
India to the Protocol.
The Kyoto Protocol implemented the objective of the UNFCCC to reduce
the onset of global warming by reducing greenhouse gas concentrations in the
atmosphere to "a level that would prevent dangerous anthropogenic interference
with the climate system" (Article 2). The Kyoto Protocol applies to the six greenhouse gases listed in Annex A: Carbon dioxide (CO2), Methane (CH4), Nitrous
3
4
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oxide (N2O), Hydrofluorocarbons (HFCs), Perfluorocarbons (PFCs), and Sulphur
hexafluoride (SF6).
3. Constitutional provisions for protection of environment
The Indian Constitution lays down the foundation of all environment
laws. Since the late 1980s and early 1990s, various environment policies have
been derived by judicial activism in India. At present most environmental actions
in India are brought under Article 32 and 226 of the Constitution. The fundamental right to life enriched in Article 21 of the Constitution has been expanded by
judicial interpretation to include the right to clean, healthy and pollution-free environment. The doctrine of sustainable development, “polluter pays” and the precautionary principle were all first acknowledged by the judiciary before these
principles were explicitly embedded in more recent environmental legislation
such as the National Green Tribunal Act, 2010.
The polluter pays principle5 means two things:
i. The polluter should pay for the administration of the pollution control
system;
ii. The polluter should pay for the consequences of the pollution.
This concept was further elaborated in Vellore Tanneries Pollution Case
as follows. The Polluter Pays Principle as interpreted by this court means that the
absolute liability for harm to the environment extends not only to compensate the
victims of pollution but also the cost of restoring the environmental degradation.
Remediation of the damaged environment is part of the process of Sustainable
Development and as such the polluter is liable to pay the cost to the individual
sufferers as well as the cost of the individual sufferers as well as the cost for
reversing the damaged ecology.
The Bench of Justices PN Bhagwati and Ranganath Mishra in “Rural
Litigation and Entitlement Kendra, Dehradun vs. State of Uttar Pradesh6 introduced the concept of “Sustainable Development”. It was held that the natural resources should be used with requisite attention and care so that ecology and environment may not be affected in any serious way.
4. Principal environmental laws applicable to the mining industry
The principal environmental laws applicable to the mining industry include:
i. The Environment (Protection) Act 1986 (EPA);
ii. The Forest (Conservation) Act 1980;
iii. The Water (Prevention and Control of Pollution) Act 1974; and
5
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iv. The Air (Prevention and Control of Pollution) Act 1981.
Further, the Mines and Minerals (Regulation and Development) Act,
1957 empowers the federal government to frame rules for conservation and sustainable development of minerals and for the protection of environment by preventing or controlling pollution which may be caused by prospecting or mining
operations. The MCDR regulates environmental aspects of mining and provides
for sustainable mining.
In Indian Council for Enviro-legal Action and others v. Union of India
and others7 the court held that the Central Government should consider treating
chemical industries separately from other industries, and closely monitoring them
to ensure they did not pollute the environment. Establishing environmental courts
was a good suggestion and would ensure that environmental matters were given
the constant and proper consideration they deserved.
5. Environmental agencies for enforcing environmental laws
Administration and enforcement of environmental law is done by the
Ministry of Environment and Forest & Climate Change, along with the Central
Pollution Control Board8 and State Pollution Control Board of the 28 States of
India. Law Commission9 of India in its 186th report made a proposal for the
constitution of the environment court.
There are separate regulatory bodies for various environmental laws,
such as:
i. State-level Environmental Impact Assessment Authority;
ii. The Ozone Cell;
iii. Forest Officers in the context of Indian Forest Act; and
iv. National and State level Coastal Zone Management Authority.
6. How mining leads to climate change and environment degradation
There are many forms of mining depending on the resource being extracted. Each of these methods create various types of pollution.
i. Underground mining involves digging and tunneling to reach deep deposits like coal.
ii. Surface or strip mining removes surface vegetation and soil to exploit
shallow deposits of coal.
iii. Placer (extracting) mining of metals is done by sifting riverbeds or
beach sands. Gold is an example of a metal that is extracted this way.
iv. In-situ (original place) recover or in-situ leaching mining is used for
7
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uranium extraction.
Mining often involves large diesel trucks and loaders running around
emitting CO2, which is the main contributor to anthropogenic climate change.
Also, cutting trees down to make way for mining operations does reduce the value
trees having in absorbing CO2 put into the atmosphere.
7. Environmental impact of mining
i. Deforestation. The three mining phases are exploration, production or
extraction and post-mining land-use. All processes result in deforestation. Many
of the minerals are found in forests or in protected areas in the tropics and Canada's Boreal Forest. For example, mining is responsible for:
- According to Global Forest Atlas10 (GFA), 7% of subtropics deforestation is due to extraction of oil, minerals and gas.
- In India, a total of about 14,000 km of forest land was legally cleared
over the past 3 decades by mining, defence and hydroelectricity sectors combined. Of these, mining sector alone led to a loss of about 5000 km.
- 750,000 hectares of the Canadian boreal forests have been lost since
2000 due to tar sand production (low quality oil strip mined or extracted with
high pressure steam injection).
- 60% of the Amazon rainforest is located in Brazil. According to, deforestation in Brazil began to decline in 2004 and since that time has reached an 80%
drop. However, in 2019, wildfires attributed to the highest levels of deforestation
since the decline.
- Release of mining wastes can also affect habitats. For example, 10,000
hectares of forests were lost through die-off as a result of copper mine wastes in
Papua New Guinea according to GFA.
- The type of mining and the material mined also has an important influence on the extent and type of destruction. Consider the example of coal extraction through strip mining.
ii. Strip Mining of Coal. Coal is mined by strip and underground mining.
Strip mining is more harmful as larger tracts of land are affected but is favoured
by the industry as it is cheaper. 40% of the world's coal is obtained by strip mining. Loss of forests and subsequent mining operations disturb the soil. Strip mining is particularly responsible for soil erosion as the topsoil is blasted to reach the
shallow seams of coal in mountain top mining. Strip mining has some effects
peculiar to it in addition to the general effects of mining like fragmentation, disappearance of the rarer birds, mammals and reptiles according to research published in Bioscience.
iii. Mine Tailings from Ore Mines. Surface or open pit mining and underground mining create mine tailings that are often in the form of a mud-like or
10
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slurry substance. The tailings from digging and tunnelling are soaked up by the
soil and can leach into the water.
iv. Hazardous Radioactive Rocks Exposed. The mining process can
also expose radioactive rocks and create metallic dust. However, stockpiles of
waste rock aren't easily absorbed by water and soil since the particles are too
dense, unlike the dust thrown into the atmosphere from mining operations.
v. Harmful Mining Dust Particles. Dust is a major air pollutant produced by mining. Fine and coarse particulate matter (PM) that measure less than
2.5 pm to 10 pm are the problem here. Fine PM is a greater threat since it can
reach the lungs leading to respiratory problems. Visibility can also be affected in
times of acute dust plume production.
vi. Mining Ponds and Sedimentation Lagoons. Artificial pit pools and
sedimentation lagoons are built to contain water contaminated by the toxic chemicals from the mines. These waste water reservoirs are ecologically unproductive
and dredging techniques are required to clean up these mining ponds.
vii. Forests Loss. Mining can affect habitats due to forest loss and degradation. This includes loss of biodiversity, forest fragmentation and other environmental problems. Its forest loss11 was 7,187 hectares in 2016, 9,722 hectares
in 2017 and 6,273 hectares in 2018.
viii. Lost Wildlife Habitats. The loss of trees leads to a loss of nesting
places for birds. Mammals like foxes and wolves don't like to den near places
with people, so these species move away from mines. Many birds and animals
require a large territory of undisturbed forest to survive. Forest fragmentation by
mines disrupts their movement and can even force migration that further decreases the wildlife diversity surrounding the mines.
ix. Temperatures Rise. When the elevation of mountains is lowered,
previously colder regions are lost. The mining sector is extremely energy intensive and therefore, one of the major emitters of the greenhouse gases.
x. Pollutants Kill Flora and Fauna. Mining releases dust and many
chemicals into the atmosphere that pollutes air, water, and land. This can result
in habitat loss and chemical poisoning. Hydraulic mining for gold in tropical forests produces loose silt that increases sediment loads carried by the river and deposited downstream. This reduces water flow in these areas, including the amount
of watery habitat available for fish. Local fish populations decrease even if the
waters are not toxic. The unsustainable way of coal mining destroys flora including some important medicinal plants.
8. Conclusion
Mining was regarded as the most dangerous industry until 2001. New
technology and safety procedures have improved working conditions. In 2018,
11
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mining related fatalities for the coal industry was 12 and 16 for the metal/nonmetal mining industry. These statistics include office workers. The Environmental legislation in India is of a long-standing nature, but its implementation at the
state level has proven to be difficult mainly due to the political situations in India
over the past few years. The government should not permit mining operations in
ecologically sensitive and rich areas and environmentally and biologically fragile
areas. It should map such areas and mining in these areas. Wastelands generated
by mining activities should be used productively, and for this purpose plans
should be made and implemented effectively. Environmental laws must be implemented effectively and polluting mining companies must be punished. Since
mining contributes significantly to state revenues, there is a need for an efficient
regulatory mechanism with high penetration of e-governance systems to prevent
illegal mining and value leakages. Mining contributes significantly to employment generation. Thus, there shall be a keen focus on sensitivity in the mining
sector at all level.
“It’s a collective endeavor, it’s collective
accountability and it may not be too late.”
- Jim Yong Kim
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Atypical Administrative Acts. The Administration Silence and the
Absence of the Administrative Act
Professor habilitated Iulian NEDELCU1
Abstract
The normative acts from the last period confirm the thesis according to which
the silence of the administration signifies a tacit authorization2. The doctrine expresses
also the opinion according to which the refusal to settle, that is the unjustified refusal,
and the silence of the administration would have the meaning only of “facts assimilated
to administrative acts”3. According to Law 554/2004 on administrative litigations, the
concept of administrative act is extended compared to its ordinary meaning; within this
concept, next to the unilateral express manifestation of will (the typical administrative
act), the law introduces also the silence of the administration, respectively the unjustified
refusal (the atypical administrative acts). It should be noted that not all refusals to solve
a request according the petitioner’s will can be qualified as an unjustified refusal, but
only when the refusal is an abuse, meaning in fact the excess of power of the administration over the person requesting the satisfaction of a legitimate interest. In administrative
law, there have been discussions about the admission or not of the theory of absolute and
relative nullities; the admission or not of the theory of annulment; the admission or not
of the theory of non-existence and the relationship between nullity and revocability4.
Keywords: administrative law, Law no. 554/2004 on administrative litigations,
unjustified refusal, the theory of absence and the relationship between nullity and revocability.
JEL Classification: K23

1. Introduction
Over the decades, in the legal literature, the desire to define the concept
of administrative act gave rise to various formulations.
Thus, in the legal literature, in addition to the term of administrative act,
the term of act of administrative law is also used. However, the term of
administrative act was imposed, a term that, judiciously, highlights the
characteristic of this type of legal act and the legal regime that is applicable,
namely, the administrative legal regime.
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In order to formulate a more accurate definition of the concept of administrative act, we need to deal first with the characteristic features of this act.
The administrative act is the main legal form through which the public
administration authorities carry out their duties, these bearing different names in
relation to the bodies that issue them, depending on their subject-matter and
territorial jurisdiction.
The administrative act is a unilateral legal will. An administrative act
cannot consist of a request, a finding, an opinion or the expression of a feeling
but only a will. Such will must concern the direct production of certain legal
effects, must have that animus negati contrahendi and must not be jocandi causa.
The legal will comes mainly from the public administrative bodies.
Through such manifestation of will the authority of the state or of the
territorial and administrative divisions is achieved, changing the legal order and
creating new legal situations. From this feature results, at the same time, the
obligation of the administrative acts and their execution ex officio.
The unilateral manifestation of the legal will included in the administrative act is subject to a special legal regime which is called the administrative
regime.
We must emphasize, according to the literature5, that an act is administrative not by the nature of things, but by the fact that is comprises a way of
enforcing the law, according to the will of the legislator.
Taking into account the main features of the administrative act, as shown,
we can define it as follows: the administrative act is a unilateral manifestation of
legal will, based on and for the enforcement of law by an administrative authority, through which a new legal situation is formed or a legal claim regarding a
right recognized by law is rejected, the legal will being subject to the
administrative legal regime.
The public administration, as a result of its specific mission in society,
uses the administrative legal act and the administrative operations as means of
action characteristic in its activity. To these are inevitably added material
operations.
The administrative acts are of authority, of administration and with
jurisdictional character.
2. Unjustified refusal
The normative acts from the last period confirm the thesis according to
which the silence of the administration signifies a tacit authorization6.
The doctrine expresses also the opinion according to which the refusal to
settle, that is the unjustified refusal, and the silence of the administration would
5
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have the meaning only of “facts assimilated to administrative acts”7.
According to Law 554/2004 on administrative litigations, the concept of
administrative act is extended compared to its ordinary meaning; within this concept, next to the unilateral express manifestation of will (the typical administrative act), the law introduces also the silence of the administration, respectively
the unjustified refusal (the atypical administrative acts)
Also, the concept of unjustified refusal was related to the concept of abuse
of power8.
It should be noted that not all refusals to solve a request according the petitioner’s will can be qualified as an unjustified refusal, but only when the refusal
is an abuse, meaning in fact the excess of power of the administration over the
person requesting the satisfaction of a legitimate interest.
More than that, in order to be in the presence of an excess of power that
would legitimize the unjustified refusal as an abusive administrative act, there
must be an express communication of that refusal by the administrative authority
before which the request was addressed, therefore a proof of exceeding the limits
of the right to assess (discretionary) conferred by the competences of the
respective authority.
In applying the provisions of the old law on administrative litigations,
namely Law no. 29/1990, by Decision no. 33 of January 13th, 20049, the division
7
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A. Iorgovan, Noua lege a contenciosului administrativ. Geneza şi explicaţii, Roata Publishing
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Appeal, the division of contentious administrative matters accepted the petitioner’s action and
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Bucharest House of Pensions lodged a second appeal, invoking the provisions of Article 3041 of
the Code of Civil Procedure and those of Law no. 309/2002. According to its appeal reasons
submitted on the case in question, the appellant-defendant reiterates the arguments in the statement
of defense filed before the court of first instance, in the sense that, by verifying the documents
submitted by the plaintiff respondent in appeal, those requested by him are not confirmed, as the
military unit where he served is not nominated in the D.G.S.M., so that, it correctly refused to solve
the application for granting the rights provided by Law no. 309/2002. The second appeal was not
founded. According to the provisions of Article 1 of Law no. 29/1990, any natural or legal person
that deems itself aggrieved in a legitimate right or interest by a public authority, through administrative action, or as a consequence of such authority’s failure to resolve such person’s petition
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of contentious administrative matters attached to the High Court of Cassation and
Justice rejected correctly the second appeal lodged by Bucharest House of
Pensions.
Such approaches are also relevant regarding the provisions of Law no.
554/2004 on administrative litigations, stipulating that: “Any person that deems
him/herself aggrieved in a legitimate right or interest by a public authority,
through administrative action, or as a consequence of such authority’s failure to
resolve such person’s petition within the timeframe provided by law may approach the jurisdictional Administrative Litigations Court with a request for the
rescinding of the contested action, or the recognition of the claimed right or of
the legitimate interest, and for the reparation of the damage sustained as a consequence thereof. The legitimate interest may be both private and public.”
3. Nullity and absence of the administrative act
Regarding the theory of nullities in administrative law, Prof. Paul
Negulescu said that: it must be borne in mind that in this matter we confront with
several categories of interests to be reconciled, such as: general, regional, local
or special interests and individual interests10.
Therefore, in these conditions, considering the fact that the
administrative act is that main legal form of the activity of the public
administration consisting of a unilateral and express manifestation of will to give
rise, modify or extinguish rights and obligations in the realization of public
power, under the control of legality of the courts11, as well as the specifics of its
validity conditions (general conditions of legality and specific conditions of
legality for reasons of opportunity) it is considered that supporting a unitary
within the timeframe provided by law may approach the jurisdictional Administrative Litigations
Court with a request for the rescinding of the contested action, or the recognition of the claimed
right and for the reparation of the damage sustained as a consequence thereof. According to Article
11 of Law no. 29/1990, the court examining a petition, among others, may obligate the public authority to issue a new administrative act or issue a certificate or any other document. Also, according
to the provisions of Article 6 (4) of Law no. 309/2002, the commission functioning within the territorial houses of pensions of Bucharest Municipality, in order to apply the Government Ordinance
no. 105/1999, approved and amended by Law no. 189/2000, with subsequent amendments, “is
obliged to rule by a reasoned decision within 30 days from notification”. On the case in question,
according to the evidence presented, it results with certainty that on the one hand, the plaintiff
respondent in appeal submitted the application in accordance with the law, and on the other hand,
the public authority failed to solve it, situation admitted in the statement of defense, its refusal being
reasoned by the failure of the applicant to meet the conditions for granting the rights provided by
Law no. 309/2002. The attitude of the appellant-defendant, as it was held by the court of first
instance, represents an unjustified refusal to solve an application within the provisions of Article 1
of Law no. 29/1990. Therefore, finding that the reasons of appeal are not founded and the judgment
appealed is legal and founded, the second appeal on the case in question was rejected as not
founded.
10
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theory of nullity of legal acts (civil and administrative ) is unacceptable
theoretically and practically.
In fact, even the proponents of this theory12 acknowledge the existence
of some peculiarities specific to each branch of law.
It is thus found that, on the one hand, most of the theorists of
administrative law agree that there are certain aspects that fundamentally
distinguish the nullity in the civil law by the nullity in the administrative law, and
on the other hand, most of the administrative law authors agree with the fact that
the vices affecting the legality of the administrative law acts do not have all equal
value.
4. The theory of absolute and relative nullity
In administrative law, there have been discussions about the admission
or not of the theory of absolute and relative nullities; the admission or not of the
theory of annulment; the admission or not of the theory of absence and the relationship between nullity and revocability13.
Indeed, analyzing the doctrine, it can be seen that the different positions
in establishing the categories of nullities and their different structuring are due,
first of all, to the criteria used.
Thus, in a first opinion it is stated that the distinction between null and
voidable acts cannot in any case be made on the basis of the essential or nonessential nature of the deficiencies affecting an act of administrative law, this
criterion being “unsatisfactory for the simple reason that non-essential vices
cannot have any consequence on the validity of an administrative act”14 and that
the delimitation has its source in another “distinction, namely, in the opposition
that exists between the imperative laws and the dispositive ones”.
On the same note, after an extensive analysis of those criteria, another
author concluded that in the administrative law, as in other branches of law, no
criteria can be applied to distinguish between absolute and relative nullities as
sanctions for infringement of legal rules, other than that of the character of the
infringed legal rule, determined in turn by the nature of the social relations and
interests regulated and defended by that legal rule15. Others consider “the
different gravity of the legal vices that lead to the annulment of the acts” or claim
that the sanctions are found depending on the importance of the legality condition
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infringed and the seriousness of the infringement16.
Starting from the need for a nuanced classification of non-compliance
with the substantive and formal conditions, Professor Antonie Iorgovan17 states
that nothing precludes taking over the established terminology: absolute nullity,
relative nullity and absence of the administrative act, but does not prevent us from
using the notion of voidability.
Note that the Romanian doctrine has some constant opinions on the
evolution of the concept of nullity and the absence of the administrative act.
In the interwar period18, the tripartite nullity theory is dominant,
according to which the administrative acts may be absent, null and void acts and
voidable acts, starting from the fact that the observance of the rules of jurisdiction,
form, means, is required by the public interest and also by the private interest
(unlike the private law which requires the protection of private interests).
The absent acts were defined in that period as those acts lacking one of
the constitutive elements necessary and essential for the formation of the legal act
in general or for the formation of that special act (“lacking any foundation and
legal force”), each behaving towards itself as if it did not exist, its nullity being
able to be invoked by anyone who had the interest19.
5. Conclusions
Today, assuming this thesis we can define the absence as the sanction
that operates any time an administrative act lacks an essential requirement provided by the law for its adoption20.
Thus, we can classify as essential elements in defining the concept of
absence of the administrative act the fact that it is an exceptional sanction, that it
removes the presumption of legality of the administrative act and that the absence
can be legal or clerical, anyone can observe it and it is not mandatory.
Comparing the nullity with the absence we can observe that both the nullity and the absence are sanctions due to the infringement of some legal conditions of the administrative act, but with different degrees of severity.
While the null administrative act enjoys the presumption of legality, the
absent administrative act no longer enjoys this presumption, which is why in the
first case the act is mandatory until its nullity is established, while in the second
16
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case it is not mandatory.
In terms of its nature, the nullity implies a sanction that occurs when the
act has some legality vices by the finding of which the presumption of legality of
the act ceases, while the absence of the act implies a nullity so serious that it does
not even present a “shadow of an appearance of legality”21.
Since 1925, the foreign doctrine has argued also that certain irregularities
of the administrative act may even result in the absence of the act itself, as it no
longer has the nature of an administrative legal act and it is no longer necessary
for a public authority or a judge to establish its absence, as the act will no longer
produce any legal effect desired by its author22.
Later, the French theorists23 found a quite similar definition of the absence of the administrative act.
Thus, in a first opinion24, it is argued that an absent act is the act that lacks
an essential element and does need annulment, since we can only state that it does
not exist in reality and also in the situation where we are in the presence of acts
whose existence cannot be established in its materiality, we are also facing a case
of absence.
Another opinion25 argues that, in addition to the normal form of invalidity
corresponding to the absolute nullity in the civil law, the administrative law
knows as an exception a less serious form of invalidity (relative nullity) but also
a more serious form of invalidity (the absence).
Understanding the absence of the administrative act as a more serious
infringement, we can distinguish between the acts that are absent in reality, that
show no appearance and are not actually achieved and the acts legally absent,
their absence being established by the seriousness degree of the irregularity affecting them26.
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Considerations on the Admissibility of the Enforcement Appeal
Requesting the Reduction or Elimination of the Penalties Established
for the Non-Enforcement of a Court Decision Pronounced in the
Matter of Administrative Litigation, under art. 24 paragraph (4) of
the Law no. 554/2004
Lecturer Nicolae-Horia ȚIȚ1
Abstract
The study analyses the admissibility of the enforcement appeal formulated pursuant to art. 906 para. (5) of the Code of Civil Procedure, in case there have been established penalties for the non-execution in due time of a decision pronounced in the matter
administrative litigation, based on art. 24 para. (4) of the Law no. 554/2004. Herein are
analysed the common law provisions comprised in the Code of Civil Procedure, their
compatibility with the special procedure regulated by art. 24 of the Law no. 554/2004
and the relevant elements of distinction for formulating the conclusions are being highlighted. Arguments from the jurisprudence of the High Court of Cassation and Justice
and the Constitutional Court, as well as the opinions expressed in the doctrine, both in
civil procedural law and in administrative law, are used for the purpose of the analysis.
The conclusions of the study also highlight the manner in which the current regulation
could be improved, through de lege ferenda proposals.
Keywords: enforcement appeal, admissibility, administrative litigation, penalty.
JEL Classification: K23, K41

1. Introduction
The subject on enforcing the court decisions issued in the matter of administrative litigation is one that has constantly concerned the doctrine, in respect
to the convergence within the related field of the general rules provided by the
Code of Civil Procedure and the special rules, comprised in the Law no. 554/2004
on administrative litigation2. The dynamics of the regulations on enforcing the
1
Nicolae-Horia Țiț - Faculty of Law, “Alexandru Ioan Cuza” University of Iași, Romania, horia.tit@gmail.com.
2
Regarding the execution of the court decisions issued in the matter of administrative dispute resolution, to be consulted: Gabriela Bogasiu (coordinator), Executarea hotărârilor în contenciosul
administrativ, Solomon Publishing House, Bucharest, 2020; Gabriela Bogasiu, Legea
contenciosului administrativ, Comentată și adnotată, 4th edition, Universul Juridic Publishing
House, Bucharest, 2018, pp. 573-607; Cătălin-Silviu Săraru, Contenciosul administrativ român,
CH Beck Publishing House, Bucharest, 2019, pp. 361-378; Anton Trăilescu, Alin Trăilescu, Legea
contenciosului administrativ, comentarii și explicații, 4th edition, CH Beck Publishing House, Bucharest, 2018, pp. 308-346; Oliviu Puie, Tratat teoretic și practic de contencios administrativ, Vol.
II, Universul Juridic Publishing House, Bucharest, 2016, pp. 856-879 and pp. 989-1000; Oliviu
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court decisions in administrative dispute resolution also represented a reason as
to why the rules of law were subject to extensive analysis and interpretation; to
such dynamic was added the issuance of certain decisions by the Constitutional
Court, respectively by the High Court of Cassation and Justice, by which incidental legal provisions in the matter were declared unconstitutional, or legal texts
were given mandatory interpretations.
In respect with the regulation in force, our attention was drawn to the
connexion between the regulations provided by art. 24 para. (3) and by para. (4)
of the Law no. 554/2004 and the one provided in art. 906 CPC (Civil Procedure
Code), regarding the procedure for enforcing the enforcement titles that include
an obligation of the debtor consisting of a personal deed on its behalf. The reference that art. 24 para. (3) of Law no. 554/2004 makes in relation to art. 906 CPC
may raise several issues regarding the compatibility between the two regulations,
especially following the amendment of art. 906 CPC by Law no. 310/20183. From
the wide range of issues that could be analyzed in connection with this compatibility, we chose to analyze in detail the one regarding the admissibility of the
enforcement appeal provided by art. 906 para. (5) CPC (the enforcement appeal
requesting the elimination or reduction of penalties by the debtor which performs
the obligation provided in the enforcement title and proves that it had reasonable
grounds that justified the delay in execution) in the event that the debtor is obliged
to pay penalties under art. 24 para. (4), first sentence of Law no. 554/2004 on
administrative litigation.
In other words, we intend to analyze whether the procedural mean made
available to the debtor under the common law can be also accessed by the latter
if the enforcement procedure from which the court decision establishing the
amount of penalties is not regulated by the common law, but is the one provided
by the Law no. 554/2004.
The matter subject to analysis is one that has not been definitively resolved by the doctrine or judicial practice, a recent study signaling precisely this
aspect4. In order to offer a valid interpretation version, we will start by analyzing
Puie, Contencios administrativ și fiscal. Legea nr. 554/2004. Legea nr. 212/2018. O.U.G. nr.
57/2019 privind Codul administrativ. Corelări legislative. Comentarii. Explicații. Doctrină.
Jurisprudență, Universul Juridic Publishing House, Bucharest, 2019, pp. 370-376; Dan Constantin
Mâță, Drept administrativ, Vol. II, 2nd edition, revised and supplemented, Universul Juridic Publishing House, Bucharest, 2019, pp. 249-253; Tudor Chiuariu, Contenciosul administrativ român,
Hamangiu Publishing House, Bucharest, 2020, pp. 191-197.
3
For further details, to be consulted Mihai Drăguțescu, Compatibilitatea art. 906 din Codul de
procedură civilă cu contenciosul administrativ, in Gabriela Bogasiu (coordinator), Executarea
hotărârilor în contenciosul administrativ, Solomon Publishing House, Bucharest, 2020, pp. 238262.
4
It was noted, in this regard, in a recent study (Alina Pohrib, Corelația dintre Legea contenciosului
administrativ și Codul de procedură civilă în materia executării hotărârilor judecătorești, in Gabriela Bogasiu (coordinator), Executarea hotărârilor în contenciosul administrativ, Solomon Publishing House, Bucharest, 2020, p. 39) that it follows to be analyzed, in the future, what will the
approach of the practice be in resolving these issues regarding to the admissibility of filing the
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the provisions of art. 906 para. (5) CPC in the context of the regulation of the
enforcement procedure of compliance obligations with an intuitu personae character, with reference to the rules regarding the admissibility of the enforcement
appeal provided by art. 713 CPC. In the next section we will investigate if and to
what extent the legal characteristics of the enforcement appeal regulated by art.
906 para. (5) CPC may be transposed to the situation in which the penalties are
established by a decision issued by the administrative litigation enforcement
court, under the conditions of art. 24 para. (4) of the Law no. 554/2004. Finally,
we will conclude the argument and make a series of de lege ferenda proposals.
2. The legal regime of the enforcement appeal regulated by art. 906
para. (5) of the Civil Procedure Code (CPC)
The common law provisions stipulated in art. 906 CPC are configuring
an enforcement procedure specific to the enforcement titles that include a compliance obligation with an intuitu personae character5. The general purpose of the
enforcement procedure is to fulfill as soon as possible the obligations comprised
within the enforcement title, the law allowing the creditor to resort, for this purpose, to any of the enforcement methods provided by the law [art. 622 para. (3)
CPC]. This general purpose is particularized for the case in which the obligation
provided in the title requires the creditor to use a direct enforcement method, respectively for the cases in which the enforceable title includes an obligation other
than the one referring to the payment of a sum of money. In such cases, the nature
enforcement appeal having as object the reduction/elimination of the penalty and fine applied under
art. 24 of Law no. 554/2004 and to the competence of the enforcement court determined according
to art. 2 para. (1) letter. ț) of Law no. 554/2004 in addressing such an appeal (…). We viewed these
considerations as an invitation to reflect on the raised topic, the result being materialized in the
present study.
5
Regarding the enforcement procedure for the compliance obligations having an intuitu personae
character, consult Gabriel Boroi, Mirela Stancu, Drept procesual civil, 5th edition, Hamangiu Publishing House, Bucharest, 2020, pp. 1455-1461; Mădălina Dinu, Roxana Stanciu, Executarea silită
în Codul de procedură civilă, Comentariu pe articole, 2nd edition, Hamangiu Publishing House,
Bucharest, 2019, pp. 829-839; Evelina Oprina, Ioan Gârbuleț, Tratat teoretic și practic de executare
silită, Vol. I. Teoria generală și procedurile execuționale, Universul Juridic Publishing House, Bucharest, 2013, pp. 912-916; Decebal-Adrian Ghinoiu, Comentariu la art. 906 C. pr. civ., in Viorel
Mihai Ciobanu, Marian Nicolae (coordinators), Noul Cod de procedură civilă, comentat și adnotat,
Vol. II – art. 527-1134, Universul Juridic Publishing House, Bucharest, 2016, pp. 1052-1064; Alin
Liviu Andriuț, Considerații privind executarea silită a altor obligații de a face sau a obligațiilor
de a nu face prevăzute de art. 903-909 NCPC, „Revista Română de Executare Silită” no. 3/2015,
pp. 11-26; Ioan Gârbuleț, Soluții în cazul neexecutării obligației de a face ce implică un fapt
personal al debitorului, „Revista Română de Executare Silită” no. 3/2017, pp. 39-53; Alexandru
Suciu, Probleme practice privind executarea silită a obligațiilor de a face și a nu face, „Revista
Română de Executare Silită” no. 4/2017, pp. 43-53; Nicolae-Horia Țiț, Considerații cu privire la
executarea silită a obligațiilor de a face sau de a nu face intuitu personae, in M. Nicolae, R. Rizoiu,
I.L. Toma-Dauceanu, In honorem Valeriu Stoica. Drepturi, libertăți și puteri la începutul mileniului
al III-lea, Universul Juridic Publishing House, Bucharest, 2018, pp. 334-358.

Administrative Law and Public Administration in the Global Social System

47

of the obligation comprised within the enforceable title requires the creditor and
the bailiff notified by the latter to use a certain enforcement procedure, established by the legislator by taking into account the specifics of that obligation.
The observation is perfectly valid in the case of the obligations comprised
within enforceable titles consisting of a compliance obligation having an intuitu
personae character, the law establishing for their fulfilling a procedure involving
both the bailiff and the enforcement court. More precisely, the procedure provided by art. 906 CPC is carried out in two stages: the first encompasses notifying
the bailiff with the request for enforcement, obtaining the approval of the enforcement and notifying the debtor, in order to fulfill the obligation comprised in the
enforcement title within 10 days as of the communication of the writ of execution6.
The second stage of the procedure intervenes for the case in which the
debtor does not fulfill its obligation within 10 days and it takes place prior to the
enforcement court, having, in turn, two sub-stages: in a first phase, at the creditor’s request, the enforcement court will proceed to apply penalties, in the amount
provided by art. 906 para. (2) CPC (in case the obligation is not measurable in
money), respectively art. 906 para. (3) CPC (for the case in which the obligation
is measurable in money). The enforcement court rules by way of a final decision7
given with the summoning of the parties, decision which, however, is not subject
to enforcement, having only the role of forcing the debtor to fulfill in kind the
obligation being comprised in the enforcement title.
In the second phase, at the request of the creditor as well, the enforcement
court will set the final amount due to the creditor as penalties, by court resolution,
after a period of 3 months from the date when the court decision to apply penalties
to the debtor has been communicated. In respect to the amendments brought to
art. 906 para. (4) by Law no. 310/20188, the creditor has the possibility to request
6
Even though the provisions of art. 906 para. (1) do not refer to the communication of a summons,
but only to the expiration of the 10 days term as of the date the writ of execution is communicated,
its provisions must be completed with those of the common law, respectively of art. 667-668 CPC.
Practically, the 10 days term will run as of moment when the execution summons is communicated
to the debtor, accompanied by the copy of the execution writ certified by the bailiff and the copy of
the enforcement title.
7
By Decision no. 73/2017 (published in the Official Gazette no. 914 of 22 November 2017), rectified by way of the resolution correcting the material error dated 17 September 2018 (published in
the Official Gazette no. 898 of 25 October 2018), the High Court of Cassation and Justice has
decided, in the procedure for resolving questions of law, that in the interpretation and application
of the provisions of art. 906 para. (1) and (2) of the Code of Civil Procedure, the court decision
resolving the request to oblige the debtor of a compliance obligation or of a prohibitive obligation,
assessable or non-assessable in money, which cannot be fulfilled by another person, to the payment
of penalties per day of delay, is final, regardless of the solution adopted by the enforcement court,
respectively of admitting or rejecting the creditor's request.
8
For details, see Nicolae-Horia Țiț, Roxana Stanciu, Legea nr. 310/2018 pentru modificarea și
completarea Legii nr. 134/2010 privind Codul de procedură civilă – comentarii, explicații, jurisprudență relevantă, Hamangiu Publishing House, Bucharest, 2019, pp. 129-140.
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the court to set the amount due by the debtor as penalties after the expiry of each
3 months term, if the debtor does not execute its obligation, until the moment of
its execution or, as the case may be, until the moment when the impossibility to
perform such obligation is ascertained, together with its transformation into a
monetary obligation9. Also, as a result of the amendments made by Law no.
310/2018, art. 906 para. (4) no longer specifies that the court decision setting the
amount due by the debtor as a penalty is final, therefore it is subject to the common law legal regime of the decisions issued by the enforcement court, i.e. is
subject to appeal within 10 days as of its communication [art. 651 para. (4) CPC].
Going over this second sub-stage of the procedure leads to the emergence
of a new, judicial enforceable title, independent of the enforceable title for the
execution of which the procedure was initiated. The penalties, whose final
amount is established by the court pursuant to art. 906 para. (4) CPC, have an
exclusively comminatory function, their role being to force the debtor to fulfill
the compliance obligation having an intuitu personae character provided by the
title. Therefore, the ruling of the court resolution under the conditions of art. 906
para. (4) CPC will not lead to the extinction of the obligatory legal relationship
arising from the enforcement title, the debtor being further obliged to fulfill the
respective obligation. This is all the more so since, in the current regulation, the
request for setting the amount due by the debtor as a penalty can be formulated
several times, for successive periods of three months, until the execution of the
obligation provided in the enforcement title. In these conditions, the ruling of the
resolution provided by art. 906 para. (4) CPC gives rise to a new legal relationship, which means that in order to implement such resolution, it is necessary to
have a new enforcement request and to obtain a writ of execution10. This new
enforcement relationship is based on a jurisdictional enforceable title [the resolution pronounced by the enforcement court pursuant to art. 906 para. (4) CPC],
having as object a new claim, different from the one included in the initial enforcement title and which does not replace such claim. According to art. 906 para.
(7) CPC, going over the procedure provided by art. 906 para. (1) - (4) CPC does
not consume the creditor's right to claim compensation for non-performance of
the obligation provided by the initial enforcement title, either pursuant to art. 892
CPC, or under common law.
In summary, the ruling of the resolution provided by art. 906 para. (4)
CPC gives rise to an enforceable title and a new claim, whose purpose is not to
compensate the creditor for the debtor's failure to fulfill its obligation, but to force
him to fulfill such obligation. In order to enforce the mentioned resolution, it will
9
Prior to the legislative amendment intervened by Law no. 310/2018, the High Court of Cassation
and Justice decided, by way of Decision no. 16/2017 (published in the Official Gazette no. 258 of
April 13, 2017), pronounced in the procedure for resolving questions of law, that “in the interpretation and application of the provisions of art. 906 para. (4) of the Code of Civil Procedure, it is not
admissible to formulate several requests for setting the final amount due by the debtor as penalties”.
10
To see, in this respect, Ioan Gârbuleț, op. cit., p. 52.
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therefore be necessary to initiate a new enforcement procedure, by formulating a
new request for enforcement.
Within the enforcement procedure initiated for the execution of the enforcement court resolution ruled pursuant to art. 906 para. (4) CPC, the law makes
available for the debtor, pursuant to art. 906 para (5) CPC, the possibility to file
an enforcement appeal requesting the elimination or reduction of the penalty if it
proves the cumulative fulfillment of two conditions: on the one hand, the fulfillment of the obligation provided in the enforcement title, on the other hand, the
fact that its late performance is caused by justified reasons. This enforcement appeal is of a special nature, both in terms of its object, as well as in terms of admissibility conditions, as we will express below.
As a general rule, according to art. 713 para. (1) CPC, by way of the
enforcement appeal, no factual or legal reasons regarding the merits of the case
for the situation in which the enforcement is made on the basis of a jurisdictional
enforcement title (court or arbitral decision)11 can be invoked. As prior indicated,
the procedure regulated by art. 906 para. (4) CPC leads to the appearance of such
a jurisdictional enforceable title, distinct from the one that determined the filing
of the initial enforcement request. Therefore, the provisions of art. 906 para. (5)
CPC could be construed, at a first reading, as a derogation from the provisions of
art. 713 para. (1) CPC. In reality, the extent of the verifications made by the court
within the procedure regulated by at. 906 CPC and the nature of the conditions
verified by it must be taken into consideration. Thus, the enforcement court notified by the creditor with a request to establish the amount due by the debtor as a
penalty will be limited to the analysis of the conditions regarding the initiation of
the enforcement procedure, to the ruling of the court resolution provided by art.
906 para. (2) or (3) CPC, as well as to the performance of the obligation within
the 3 months term computed as of the communication of such resolution. In other
words, the court will only examine whether the obligation has been performed,
without being required to examine any grounds for non-performance. The possible reasons for non-performance will not be taken into account by the judge invested with resolving a request based on art. 906 para. (4) CPC, such judge not
being called to analyze the possible culpability of the debtor; the text establishes
as a condition for ruling the court resolution only the non-performance of the
obligation provided in the enforcement title within 3 months as of the date when
the court resolution on the application of the penalties was communicated.
The premise for ruling the court resolution provided by art. 906 para. (4)
CPC it is, therefore, the culpability presumption of the debtor, who failed to perform the obligation within 3 months computed as of the date when the court resolution establishing the penalties was communicated; however, this culpability

11
For details, see Ștefan Ioan Lucaciuc, Contestația la executare în reglementarea noului Cod de
procedură civilă, Hamangiu Publishing House, Bucharest, 2014, pp. 148-152.
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presumption cannot be excluded before the court invested with resolving the request for establishing the amount due as a penalty, but only through the enforcement appeal formulated pursuant to art. 906 para. (5) CPC12.
In this regard, the special nature of the court resolution regulated by art.
906 para. (4) CPC can be noted; although it has an executory character, according
to art. 906 para. (6) CPC, its res judicata authority is only provisional as far as the
debtor is concerned, because the latter will be able to obtain the reduction or even
the elimination of the penalty by way of the enforcement appeal, according to
par. (5)13. Therefore, the enforcement appeal requesting this reduction or elimination of the penalty does not contradict art. 713 para. (1) CPC due to the fact
that it prohibits only the invocation of those factual or legal reasons that the debtor
could have opposed to the creditor during the first instance trial or by way of a
remedy at law [in this case, the appeal, considering the amendment of art. 906
para. (4) CPC by the Law no. 310/2018]. Given that, as we have indicated above,
the debtor cannot oppose to the creditor the existence of a justified reason for
which it did not perform the obligation within 3 months, before the enforcement
court invested with the request based on the provisions of art. 906 para. (4) CPC,
such reason may therefore be invoked by way of an enforcement appeal, if, at the
same time, the proof on performing the obligation is being made. The purpose of
the legislator was, therefore, to regulate an effective procedure leading to the performance of the obligation, the ruling of the court resolution provided by art. 906
para. (4) CPC, cannot be avoided by the debtor by invoking reasons whose validity is to be assessed by the court. Such reasons can be invoked only later, by way
of the enforcement appeal and only if the proof of the performance of the obligation in the title is also made. In this manner, the comminatory function of penalties is ensured, the debtor being able to justify only the delay in performance, not
the non-performance of the obligation.
The initiation of the enforcement appeal based on the provisions of art.
906 para. (5) CPC intervenes, therefore, in the following scenario: the enforcement court has issued a resolution pursuant to para. (4), for this purpose analyzing
solely if the obligation provided by the enforceable title has been performed,
without also looking into the possible reasons for non-performance. By way of
such resolution, an amount of money was set, which the debtor must pay as a
12
To the contrary, namely that the proof of the reasonable grounds that justified the delay in performing the obligation may be made before the enforcement court seized by the creditor with the
request to establish the final amount due as a penalty, see Gabriel Boroi, Mirela Stancu, op. cit., p.
1459, footnote no. 1.
13
In this respect, within the motivation of the Decision no. 16/2017, the High Court of Cassation
and Justice held that (…) the court resolution ruled under the conditions of art. 906 para. (4) of the
Code of Civil Procedure enjoys the provisional res judicata authority only in respect to the debtor,
because in its case the legislator expressly provided in par. (5) that, if it fulfils the obligation provided for in the enforceable title, the debtor may request the reduction or elimination of the amount
established as penalties by way of the enforcement appeal, proving the existence of reasonable
grounds for justifying the delay in performance of the obligation (…) (para. 79 of the Decision).
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penalty due to the fact that it did not perform the compliance obligation within 3
months as of the date when the resolution establishing the penalty was communicated. The creditor proceeds to the execution of the debtor's patrimony in order
to obtain such amount, therefore it initiates a legal seizure procedure (indirect
enforcement). In the enforcement appeal that the debtor initiates in connection
with this seizure procedure, the debtor requests the reduction or elimination of
the amount established as a penalty, proving the delayed performance of the obligation and the justified reasons that led to such delay. If these reasons exclude
the culpability of the debtor, the amount established as a penalty will be removed,
and if the justified reasons reveal a diminished culpability of the debtor, the penalty will be reduced. The analysis of the debtor's culpability regarding the timely
performance of the compliance obligation having an intuitu personae character is
therefore made in the enforcement appeal and only after the obligation has been
performed14.
3. Similarities and differences between the procedure regulated by
art. 906 CPC and the one provided by art. 24 of the Law no. 554/2004. Consequences regarding the admissibility of the enforcement appeal
The execution of the court decisions pronounced in the matter of administrative litigation, regulated by art. 24-26 of the Law no. 554/2004, presents a
series of similarities with the procedure provided by art. 906 CPC, to which,
moreover, art. 24 para. (3) of the Law no. 554/2004 makes reference to. We will
further examine briefly the similarities and differences between the two regulations, in order to be able to draw the necessary conclusions on the question of the
admissibility of the enforcement appeal.
We note, from the very beginning, that, if in the case of the common law
procedure regulated by art. 906 CPC it is necessary to formulate a request for
enforcement, to issue a writ of execution and to notify the debtor in order to trigger the running of the 10 days term provided by art. 906 para. (1) CPC, the enforcement procedure provided by Law no. 554/2004 is triggered directly before
the enforcement court established according to art. 2 para. (1) letter ț) of the same
normative act, i.e. the court that awarded a solution on the main issue of the administrative dispute resolution. In this respect, we note that the provisions of art.
25 para. (1) of the Law no. 554/2004 remained uncorrelated with those contained
in the Code of Civil Procedure, further referring to the rendering of the title as
14
In one opinion, it was held that in order to resolve, by way of the enforcement appeal, the reduction or elimination of the penalty, the debtor must prove the performance of the obligation within
the 3 months term provided by art. 906 para. (4) CPC (see Gabriel Boroi, Mirela Stancu, op. cit.,
pp. 1458-1459). We consider that, in the absence of contrary provisions, the debtor may file an
enforcement appeal pursuant to art. 906 para. (5) CPC regardless of the moment when the performance took place, subject to the proof of the justified reasons that led to the delay of the performance.
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enforceable and the approval of the enforcement by the bailiff. This wording
made available by the Law no. 138/201415, took into consideration the change of
the legislative solution that this normative act promoted in connection with the
procedure for issuing the writ of execution, this being given in the competence of
the bailiff. However, this legislative solution was declared unconstitutional, by
way of the Decision of the Constitutional Court no. 895/205, and the Government
Emergency Ordinance (O.U.G.) no. 1/201616 returned to the previous regulation,
as regards the competence of the enforcement court to settle the request for issuing the writ of execution, and through the Law no. 310/2018, the rendering as
enforceable of the title was completely eliminated. Therefore, at the moment the
provisions of art. 25 para. (1) of the Law no. 554/2004 must be understood in the
light of the provisions of art. VII of the O.U.G. no. 1/2016, in the sense that the
request for establishing the fine and applying the penalties regulated by art. 24
para. (3) of the Law no. 554/2004 can be initiated at the enforcement court of
administrative litigation, without being required to introduce a request for enforcement to the bailiff, under the conditions of art. 664-665 CPC and the issuance of the writ of execution, under the conditions of art. 666 CPC.
In other words, the special enforcement procedure regulated by art. 24 of
Law no. 554/2004 takes place exclusively before the enforcement court which,
for this purpose, is the court that resolved the merits of the administrative dispute
resolution. If, under the common law, the time-limit for performing the compliance obligation implying a personal deed of the debtor is 10 days and runs solely
as of the date when the writ of execution is communicated (which implies, as a
premise, the submission and registration of the enforcement request to the bailiff,
respectively obtaining, by the latter, the approval of the enforcement), in the case
of the enforcement procedure regulated by Law no. 554/2004, the performance
term provided by the decision by which the public authority is obliged to conclude, replace or modify the administrative act, to issue another deed or to carry
out certain administrative operations [and in the absence of a performance term
established by this decision, the term of 30 days provided by art. 24 para. (1) of
the Law no. 554/2004] runs as of the date when the court decision is final, without
the requirement to fulfill another formality by the creditor. The creditor will be
able to address directly to the enforcement court of administrative litigation after
the expiry of the performance term established by the court decision, or, in absence of the term, after the expiry of the 30 days term provided by law. This
aspect is important to emphasize because it highlights the lack of a common law
enforcement procedure on which the creditor's request to the enforcement court
to be grafted on, corroborated with the incidence of the special rules for determining it [the enforcement court will be the one established according to art. 2
para. (1) letter ț) of the same normative act, i.e. the court that resolved the merits
15
16

Published with the Official Gazette no 753 of 16 October 2014.
Published with the Official Gazette no. 85 of 04 February 2016.
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of the administrative dispute resolution and not the enforcement court established
according to art. 651 para. (1) CPC.
The procedure regulated by art. 24 of Law no. 554/2004, similar to the
one provided by art. 906 CPC, is going over two stages: in the first stage, the
enforcement court, at the request of the creditor, applies to the head of the public
authority or, as the case may be, to the obliged person, a fine of 20% of the economy minimum gross salary per day of delay, which is budgeted to the state, and
grants penalties to the creditor, in respect to which the provisions of art. 906
CPC17 are being referred to. In the second stage, according to art. 24 para. (4) of
Law no. 554/2004, the court establishes the amount due as penalties to the creditor, at its request, if the debtor does not perform the obligation within 3 months
as of the date when the court decision applying the penalties18 is communicated.
By the same decision, the court also establishes the compensations that the debtor
owes for the non-performance in kind of the obligation, according to art. 892 CPC
[art. 24 para. (4), the second sentence of the Law no. 554/2004]. The completion
of this second stage consumes the enforcement procedure regulated by Law no.
554/2004, following that the execution of the court decision ruled based on art.
24 para. (4) CPC be made by the creditor according to the rules of the common
law; in this sense, the creditor will notify the bailiff with a request for enforcement, and it will request the approval of the enforcement, under the conditions of
art. 666 CPC19.
As shown on a different occasion, the wording of art. 24 para. (4) of Law
no. 554/2004 configures, especially in the current legislative framework, the clear
differentiation of the special procedure from the one provided by the provisions
of art. 906 para. (4) CPC. Thus, the fact that by the court decision ruled pursuant
to art. 24 para. (4) of Law no. 554/2004, the court establishes, at the creditor's
17

Considering that the present study aims to analyze exclusively the issue of the admissibility of
the enforcement appeal based on the provisions of art. 905 para. (5) CPC, i.e. the one which would
require the reduction or elimination of the amounts established as a penalty, we will continue to
refer exclusively to them, and not to establishing the fine for the head of the public authority or, as
the case may be, for the obliged person.
18
Considering that the first court decision by which the penalties are applied is subject to appeal,
within 5 days as of its communication, according to art. 25 para. (3) CPC, the term will run as of
the date when the first court decision is communicated, if such decision has not been challenged,
or as of the date when the final decision by which the appeal was resolved is communicated, as the
case may be. See, in this regard, Gabriela Bogasiu, Legea contenciosului administrativ, op. cit., pp.
597; Daniela-Ioana Stăncioi, Evoluția legislativă a procedurii de executare prevăzute de art. 24-25
din Legea nr. 554/2004 a contenciosului administrativ din perspectiva deciziilor de unificare a
practicii pronunțate de Înalta Curte de Casație și Justiție, in Gabriela Bogasiu (coordinator),
Executarea hotărârilor în contenciosul administrativ, Solomon Publishing House, Bucharest, 2020,
p. 276. In the same regard, see The Minutes of the Meeting of the presidents of the administrative
and fiscal litigation sections of the High Court of Cassation and Justice and of the courts of appeal,
Oradea, 30-31 May 2016, p. 9, available at http://inm-lex.ro/wp-content/uploads/2020/02/MinutaIntalnire-presedinti-sectii-contencios-administrativ-si-fiscal-mai-2016.pdf (visited on 26.04.2020).
19
See Nicolae-Horia Țiț, Încuviințarea executării silite, Universul Juridic Publishing House,
Bucharest, 2018, pp. 117-118 and p. 208.
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request, not only the amount due by the debtor as a penalty, but also the amount
to compensate the creditor for the non-performance in kind of the obligation, has
the significance that in the future, performance in kind is no longer possible.
Therefore, the provisions of art. 906 para. (4), second sentence CPC, introduced
by Law no. 310/2018, according to which the creditor has the possibility, by way
of the common law, to formulate several requests for establishing the amount due
by the debtor as a penalty, for successive intervals of 3 months, do not find their
applicability within the special procedure regulated by Law no. 554/200420. Under this aspect, the ruling of the court decision under the conditions of art. 24
para. (4) of the Law no. 554/2004 marks the completion of the special enforcement procedure21, following that the fulfillment of the provisions of this decision
to be made under the conditions of the common law, as shown above.
In addition to the differentiating element highlighted above, we note yet
another one, essential in the context of the analysis that is the subject of this study.
Both in the procedure provided by para. (3), as well as in the one provided by
para. (4) of art. 24 of Law no. 554/2004, the enforcement court of administrative
litigation must analyze the culpability of the debtor regarding the non-performance in due time of the obligation. The provisions of the law expressly mention
culpability as a condition to apply, respectively to establish the amount of penalties. In other words, the application of penalties and the establishment of their
final amount, following the 3 months deadline, shall be made by the enforcement
court of administrative litigation only if no proof of justified reasons that prevented the debtor to fulfill its obligation22 will be made. However, as we have
shown above, in the procedure provided by art. 906 CPC, the debtor's culpability
is not analyzed neither at the moment of applying the penalties, nor at the time of
20
The interpretation is shared by renowned specialists and practitioners in the field of administrative law: Dan Constantin Mâță, Executarea hotărârilor judecătorești pronunțate în litigii privind
contractele administrative, in Gabriela Bogasiu (coordinator), Executarea hotărârilor în
contenciosul administrativ, Solomon Publishing House, Bucharest, 2020, p. 300; Mihai
Drăguțescu, Compatibilitatea art. 906 din Codul de procedură civilă cu contenciosul administrativ,
in Gabriela Bogasiu (coordinator), Executarea hotărârilor în contenciosul administrativ, Solomon
Publishing House, Bucharest, 2020, p. 240.
21
In this regard, through the considerations of the Decision no. 12/2018 of the High Court of Cassation and Justice, it was noted that from the analysis of para. (4) of art. 24 results that after the
expiry of the three-month period, it is considered that the coercive means used were ineffective and
the enforcement is not possible. That is why, after the expiry of the period in question, definitive
amounts are to be set both in respect of the fines imposed in favor of the State and in terms of the
penalties awarded to the creditor. In addition, by the same court resolution, compensations are
granted for the non-performance of the obligation, under the conditions of art. 892 of the Code of
Civil Procedure. The granting of these compensations for non-performance confirms, once again,
that in the opinion of the legislator, an execution of the decision, following the expiry of the 3
months term as of the fines and penalties were applied, is no longer foreseeable (para. 95).
22
See the Minutes of the Meeting of the presidents of the administrative and fiscal litigation sections
of the High Court of Cassation and Justice and of the courts of appeal, Oradea, 30-31 May 2016, p.
8, available at http://inm-lex.ro/wp-content/uploads/2020/02/Minuta-Intalnire-presedinti-sectiicontencios-administrativ-si-fiscal-mai-2016.pdf (visited on 26.04.2020).
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establishing their final amount, the possible justified reasons for which the performance of the obligation stipulated in the title was delayed may only be invoked
by way of the enforcement appeal, initiated pursuant to art. 906 para. (5) CPC.
Therefore, the legislator had a different view as to the extent of the verifications that the enforcement court should carry out throughout the common law
procedure, respectively throughout the special procedure. Within the common
law procedure, the enforcement court shall verify exclusively whether or not the
enforcement of the obligation under the enforcement title had taken place, without questioning whether or not the non-performance is due to the debtor's culpability. The possible justified reasons that prevented the performance of the obligation in due time will be able to be invoked by the debtor only later, by way of
the enforcement appeal and being conditioned by the performance in kind of the
obligation. In the special procedure, the law expressly provides the condition of
the debtor's culpability for applying, respectively setting the amount of the penalties; therefore, a possible non-performance will not automatically lead to the
admission of the creditor's request, the enforcement court of administrative litigation being required to make an actual substantive analysis of the causes of nonperformance, being able to admit the creditor's request only if it considers that the
culpability presumption of the debtor (resulting from the non-performance of the
obligation in due time) was not overturned.
Under these conditions, we can keep in mind, beyond any doubt, that the
decision by which the court admits the creditor's request, pursuant to art. 24 para.
(4) of the Law on administrative litigation and establishes the amounts that the
debtor must pay as a penalty, respectively as compensation for non-performance
of the obligation has, under all aspects, a res judicata authority, including in what
regards the culpability of the debtor for the non-performance in due time of the
obligation. Such court decision represents a judicial enforceable title which, considering that its object is to oblige the debtor (public authority) to the payment of
a sum of money, shall be enforced through the common law enforcement procedure.
A possible enforcement appeal based on the provisions of art. 906 para.
(5) CPC, respectively an enforcement appeal by which the reduction or even the
elimination of the penalty would be requested, is, in these conditions, inadmissible according to art. 713 para. (1) CPC23. As shown, the legal provision regulates
a requirement for the admissibility of the enforcement appeal derived from the
res judicata authority of the judicial enforceable title: by way of the enforcement
appeal no factual or legal grounds that the debtor could oppose during the first
instance trial or during a legal remedy that it could have initiated against the court
23

See, in this respect, Oliviu Puie, op. cit. (Tratat teoretic…), Vol. II, p. 997; Oliviu Puie, op. cit.
(Contencios administrativ și fiscal…), pp. 382-383. The author correctly notes that in the case of
the enforcement of the decision ruled by the administrative litigation court pursuant to art. 24 para.
(4) of Law no. 554/2004, it can only be initiated an appeal requesting the clarification of the meaning, scope or application of the enforcement title, pursuant to art. 712 para. (2) CPC.
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decision being enforced can be invoked by such debtor. In the analysis we make,
the court decision being executed is the one ruled by the enforcement court of
administrative litigation under the conditions of art. 24 para. (4) of the Law no.
554/2004. However, in its case, the debtor may oppose to the creditor who made
the request to establish the amount of penalties following the expiration of the 3
months term, the existence of the justified reasons that prevented him from performing its obligation, as long as the legal provisions are conditioning the ruling
of the court decision by the debtor’s culpability.
In addition, as shown above, unlike the common law, in which the establishment of the amount of penalties does not consume the possibility of the creditor to pursue further performance in kind of the obligation, the ruling of the court
decision under art. 24 para. (4) of Law no. 554/2004 also marks the reversal of
the obligation from a compliance one to a monetary one, the court also establishing by the same decision the compensatory damages that the debtor must pay to
the creditor for the non-performance. A possible enforcement appeal by which,
in the conditions that the legal seizure for obtaining these sums of money is initiated, the debtor tends to demonstrate, on the one hand, that it has performed the
initial compliance obligation, on the other hand, that the delay in performing the
obligation is not culpable, would contravene the res judicata authority of the decision pronounced by the enforcement court of administrative litigation pursuant
to art. 24 para. (4) of Law no. 544/2004, which definitively resolved both the
issue of the non-performance and its culpability24.
The main counter-argument to this interpretation is given by what was
held by the Constitutional Court, through the considerations of Decision no.
898/2015, according to which Also, by express reference to the «conditions of art.
905 of the Code of Civil Procedure» regarding the granting of penalties [A/N currently art. 906 of the Code of Civil Procedure], it results that to this latter
solution apply correspondingly the provisions of art. 906 para. (5) of the Code of
Civil Procedure, according to which «The penalty may be eliminated or reduced,
by way of the enforcement appeal, if the debtor performs the obligation provided
in the enforceable title and proves the existence of grounded reasons that justified
the delay in execution». The argument was used in the doctrine, in the argumentation of the thesis according to which the enforcement appeal based on the provisions of art. 906 para. (5) CPC is not only admissible but, moreover, it would
be within the competence of the enforcement court established according to art.
2 para. (1) letter ț) of the same normative act, i.e. the court that resolved the merits

24
For the contrary opinion, see Gabriela Bogasiu, op. cit. (Legea contenciosului administrativ…),
pp. 596-597. The author appreciates that the provisions of art. 906 para. (5) CPC are compatible
with the enforcement procedure regulated by art. 24 of the Law no. 554/2004, but the analysis is
made only by reference to the provisions of art. 28 of Law no. 554/2004, i.e. being reported exclusively to the criterion of incompatibility with the administrative legal relationships, and not through
the prism of art. 713 para. (1) CPC.
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of the administrative dispute resolution25.
It must be shown from the beginning that the respective considerations
of Decision no. 898/2015 of the Constitutional Court are not decisive, falling into
the category of indifferent or overabundant considerations. Thus, the object of the
exception of unconstitutionality admitted by the above-mentioned decision was
the legislative solution provided by art. 24 para. (3) of the Law no. 554/2004 at
that time, according to which the court resolution on the application of the fine
and penalties was final. However, regarding this aspect, the possible applicability
or inapplicability of the provisions of art. 906 para. (5) CPC presents no relevance, due to the fact that the legal provision regulating the possibility of reducing
or eliminating the penalties refers to the court resolution by which was established
their final amount, and not the one by which the penalties are applied. In other
words, a possible application of art. 906 para. (5) CPC must be analyzed in connection with the court decision ruled under the conditions of art. 24 para. (4) of
the Law no. 554/2004, not at all in connection with the one ruled according to
para. (3). In this respect, it should be noted that the reference to art. 906 CPC is
made only by para. (3) of art. 24 of Law no. 554/2004, and not by para. (4) as
well, the latter being configured as an independent legal provision to art. 906 para.
(4) CPC, even if there are certain elements of similarity between them26. Therefore, as long as there is no cross-referred legal provision except as regards the
procedure for applying the penalties, but not regarding the procedure for determining their final amount, the reference made by the constitutional litigation
court is irrelevant in the context of the analysis the latter performs, furthermore,
on the legislative solution declared unconstitutional (the final character of the
court resolution applying the penalty).
We conclude that, as long as, by the court decision establishing the final
amount of the penalties, the enforcement court of administrative litigation analyzes both the issue of the non-performance of the obligation and the culpability
of the debtor, a possible appeal filed under the enforcement procedure initiated
under such decision would be inadmissible, according to art. 713 para. (1) CPC.
25

See Georgiana-Raluca Trandafir, Contencios administrativ. Competența de soluționare a
contestației la executare întemeiate pe prevederile art. 906 alin. (5) din Codul de procedură civilă
raportat la art. 24 din Legea nr. 554/2004, available at https://www.juridice.ro/644603/contenciosadministrativ-competenta-de-solutionare-a-contestatiei-la-executare-intemeiate-pe-prevederileart-906-alin-5-from-the-code-of-civil-procedure-reported-to-art-24-of-law-no-554-2004.html
(visited on 26.04.2020).
26
In this regard, through the considerations of Decision no. 12/2018 of the High Court of Cassation
and Justice it was held that art. 906 para. (4) has a similar content to art. 24 para. (4) of Law no.
554/2004, thus being reasons for which, at least concerning the overlapping aspects, the two articles should be interpreted similarly, except for the situation in which there are contrary arguments
deduced from the specificity of the administrative litigation relationships (para. 75). Therefore, the
Supreme Court notes that the two regulations are independent, having only similarity elements,
which require a uniform interpretation. In the current wording of art. 906 para. (4) CPC, as a result
of the amendment made by the Law no. 310/2018, the elements of similarity decreased even more,
due to the reasons shown above.
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Article 906 para. (5) CPC is applicable only in the common law procedure, due
to the fact that in such procedure, the court that determines the amount due as
penalties does not analyze the culpability of the debtor, but only the fact of nonperformance within the 3 months term. Under no circumstances could the competence of the enforcement court of administrative litigation be retained in order
to resolve such an appeal, in the conditions in which the ruling of the court decision under the conditions of art. 24 para. (4) of the Law no. 554/2004 consumes
the special execution procedure, the carrying out of this decision being done according to the rules of common law. An enforcement appeal by which it would
be requested to reduce or even eliminate the penalties established by the enforcement court of administrative litigation under the conditions of art. 24 para. (4) of
the Law no. 554/2004 would be contrary to its res judicata authority, as it would
tend to call into question the very issues that constituted the merits of the trial
(non-performance of the obligation and the culpability thereof).
4. Conclusions. De lege ferenda proposals
The current wording of the provisions of art. 906 CPC and art. 24 of the
Law no. 554/2004 marks a clear separation of the legislator's conception regarding the enforcement procedure of the court decisions ruled in the matter of administrative litigation as opposed to the one applicable for the titles comprising
common law compliance obligations having an intuitu personae character. The
main elements of distinction are two: if in the special procedure, setting the final
amount of penalties marks the consummation of the procedure, which could no
longer be continued in order to perform in kind the obligation, in the common
law procedure, due to the amendments made by the Law no. 310/2018, the comminatory role of penalties can be multiplied for successive periods of three
months, setting the amount of penalties for this interval not consuming the possibility of the creditor to obtain the performance of the obligation in kind. The second element of distinction concerns the conditions that the court has to analyze
when setting the amount of penalties, at the expiration of the three-month term:
in the common law, the enforcement court analyzes only the non-performance
fact; in the enforcement procedure regulated by Law no. 554/2004, the enforcement court analyzes, in addition to the fact of non-enforcement, the condition of
the debtor's culpability. This results in the decision ruled by the enforcement court
of administrative litigation having a res judicata authority under both aspects,
which makes an eventual enforcement appeal tending to reduce or even eliminate
the penalty to be inadmissible under art. 713 para. (1) CPC.
We appreciate that, in order to avoid confusion, the reference that art. 24
para. (3) CPC makes to art. 906 CPC to refer exclusively to par. (2) and (3)
thereof, i.e. exclusively to the manner of determining the penalties, depending on
the assessable or non-assessable pecuniary nature of the obligation. This is, in
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fact, in our opinion, the valid and actual interpretation, however the generic reference made to art. 906 CPC may create confusion, including with respect to para.
(5) thereof.
In conclusion, we appreciate that once the special enforcement procedure
is completed, by ruling the court resolution under the conditions of art. 24 para.
(4) of Law no. 554/2004, the competence of the enforcement court of administrative litigation ceases, and a possible enforcement appeal by which it would be
intended to reduce or eliminate the penalties is inadmissible.
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Theoretical Aspects Regarding the Acts Exempted from Control in
the Administrative Contentious. Notions Concerning the Acts of
Command of Military Character
PhD. student Dumitru Ştefan COMAN1
Abstract
In order to be in the presence of an act from this category, it must be about an
act coming from a military authority (chief of the state, minister of defense, military commands, army corps, divisions etc.). Such acts cannot be issued by the civilian authorities,
and also by the military authorities who because of their nature or purpose, they aren’t
commands. The complexity of the military activities and the importance of fulfilling the
army’s mission, by and large, it has been projecting during time a certain position the
legislative body has been having regarding the notion of act of military command with
military character, and especially concerning the intervention of the judicial power in the
military decisional process. The law of the administrative contentious no. 544/2004 it
preserves the same formulation present both in the Law no. 29/1990 and in the Law of
the administrative contentious from the year 1925, the notion of “act of command with
military character” which had been used for the first time, in the Romanian legal system
in the article no. 107, final paragraph of the Constitution from the year 1923. The classification of a concrete administrative act in the sphere of the acts of command with military character it remains a question of court’s appreciation but this appreciation has to
be done also from the point of view of the science of the public law.
Keywords: administrative act, administrative contentious, command acts, judiciary control, public law.
JEL Classification: K23, K40

1. Introductory considerations
A component reality of this world, the military action is complex by its
nature. Solving the military conflict imposes the protection of the forces and of
the combat means, a protection that can considerably vary according to the parameters of the, moral resources, of the technological level, and of the technical
virtuousness.
In the present context the commander needs as plentiful information as
possible in order his decisions not to imply unwanted consequences. He needs to
mind not only the desired result of the combat actions but also the implications
these actions would have.
The decisions making process on the level of the military administration

1
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includes the responsibility of the commanders to assimilate a big quantity of information, of processing these information, and to make decisions based on this
ground in peace or crisis situations (war, state of alert, emergency state etc.)
which to concern the strictly military activity of the subordinates. This process is
finalized by issuing command acts with military character.
The complexity of the military actions and the importance of fulfilling of
the army’s missions, by and large, it has been projecting in time a certain position
the lawmaker has been having it in what concerned the intervention of the judiciary power in the decisional military process.
The analysis of these aspects with direct implications in the Romanian
law it is done in tight connection with the evolution and with the dynamic of the
present legislation or of the military nature determinations which have experienced substantial transformations.
In the judicial literature from the interwar period, usually, there was made
the distinction between the command acts with military character, the acts of governing with military character (those ones specific to the state of siege, mobilization, requisitioning etc.) and the acts of military administration. We ought to highlight that the idea of command, based on the idea of organizing, of coordinating,
and of commanding the troupes, and not on the idea of manifestation of will of
an organ with military character, it results also out of the mode the Law of the
administrative contentious had been written in 1925. Thus, in the article 2, paragraph (1) of the Law2, in the spirit of the final article of the Constitution from the
year 19233, it was mentioned the principle according to which the judicial power
had not the competence to judge the governing acts and the acts of command with
military character4, and in the article no. 3 in the paragraph (2)5 there are mentioned the acts of the military authority which can be contested in certain conditions. From where it results, incontestably, that not any act of the military authority was considered as act with military character. On the acts of the military authority, called by some authors also as acts which intervene within the military
hierarchy, it was considered that, logically, those acts should be submitted to the
control of the courts of administrative contentious.
2. Theoretical aspects regarding the acts exempted from control in
the administrative contentious
The category of acts of command with military character - a category of
acts that is exempted from the control in administrative contentious, mentioned
2

The Law for the Administrative Contentious from 23th of December 1925.
The Constitution of Romania from the year 1923, published in the Official Monitor no. 282/29
March 1923.
4
Anton Trăilescu, Drept Administrativ. Partea specială (Administrative Law. The Special Part),
C. H. Beck Publishing House, Bucharest, 2019, p. 177.
5
The Law for the Administrative Contentious from 23th of December 1925.
3
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for the first time in the Constitution from the year 1923 and then in the first special
Law of the administrative contentious from the year 1925 - it was almost identically reformulated in the Law no. 29/19906, in order to receive on the occasion of
the revisal of the Constitution from the year 1991, a constitutional legalization.
In what concerns the signification of the expression acts of command with
military character, Professor C. G. Dissescu expressed himself thus: These summary, laconic words, they must be clarified, because they can be of diverse natures. The command is a totality of troupes or a territorial circumscription, sometimes reunited, placed under the authority of a designated chief. This chief is the
commander, and these acts are acts of command. The powers of a commander,
especially in time of war, they are unlimited, they can be above those of the chief
of state, according to Napoleon I. He must take care of the troupes state, he must
see all the needs of the war, he can dispose of the particular property, he can
impose contributions, he can order requisitions, to lead the war operations, and
to command. In other words, the commander is a dictator with powers limited by
his responsibility for his country, by the chief of the state, and by the war minister.
Otherwise, he would be the absolute master of the army and of the country. The
commander’s powers are civilian, political, and military. Are they all outside the
administrative contentious? I think only the military powers are like that (…).
The justification for introducing such a category of acts exempted from
the control of the judiciary courts it can be found in the civilian situations occurred during the WWI, during the year 1923, when some negative circumstances
concerning the troupes’ command were caused by the preoccupations aiming especially the dangers which had existed for the technical leading of the army, if
the judicial power would have been given the right to censure such acts7.
The exclusion of these acts from the judicial control it has been based on
the necessity of ensuring the spirit of discipline of the subordinates related to the
idea of prestige and of authority of the superiors, as also of the conditions of unity,
capacity, and speed, necessary to the military operations.
The Law of the administrative contentious no. 554/2004 it preserves the
same formulation that can be found in both the Law no. 29/1990 and in the Law
of the administrative contentious from the year 1925, the notion of act of command with military character being used for the first time in the Romanian law
in the article no. 107, the final paragraph, of the Constitution from the year 1923.
The constituent lawmaker from the year 19238 has been preoccupied with the
danger that had occurred for the technical leadership of the army if the judicial
power would have been given the right to censure such acts.
6
The Law no. 29 from 7th of November 1990, published in the Official Monitor no. 122/8 November 1990.
7
Antonie Iorgovan, Tratat de drept administrativ (Treaty of Administrative Law), vol. II, All Beck
Publishing House, Bucharest, 2002, p. 506.
8
The Constitution of Romania from the year 1923, published in the Official Monitor no. 282/29
March 1923.
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The war, being in reality a suspension of the usual and normal law regime, it has its rules and laws, which almost always contradict any legal conception. Having as immediate target the necessity of obtaining the victory at all costs
and by all means, there would have been an obvious incompatibility between the
state of war, on one hand, and the possibility of making some of the taken
measures to be censured by justice, on the other hand.
In order to deal with an act from this category, it must be about an act
that comes from a military authority (the chief of state, the minister of war, the
military commands, the army corps, the army groups, the divisions etc.). Such
acts cannot be issued by civilian authorities, as neither by the military authorities
which, because of their nature or because of their destination, they aren’t commands - and from here comes the necessity of defining the concept of command.
In the interwar doctrine it had been usually discerned between the acts of
command with military character, the acts of governing with military character
((those specific to the state of siege, to requisitions etc.) and the acts of military
administration. This one aimed the acts of authority, for it was unanimously admitted that the military authorities, as legal persons, they can also do management
acts9.
Not any act of a military authority is, though, an act of command with
military character. While the acts from the first category - to which belonged for
instance the acts of appointing the military personal, to promote the personnel, to
sanction the personnel, to retire the personnel etc., they usually could be contested
in the administrative contentious courts -, the acts belonging to the second category – no matter by whom they were issued – they couldn’t be contested in administrative contentious.
For instance, the interwar judicial practice pronounced in the sense that
the acts of discharging the personnel could be analyzed and considered as illegal
by courts, but those act couldn’t be annulled; in exchange, the petitioner had the
right to ask for it pension rectification, being supposed that he had fulfilled the
maximum years of service, and he also was entitled to civilian compensations10.
During the interwar period, the delimitation of the sphere of the acts of
command with military character from the acts of governing was difficult to accomplish due to the lack of clarity of the Law of the administrative contentious
from the year 1925. The majority of the authors who occupied themselves with
this notion they distinguished between the acts of command with military character which intervene in the reports between the military authorities and the civilian population, and the acts of command with military character intervening
within the military hierarchy. The acts from the first category were submitted to
the judicial control on the path of the administrative contentious, except the cases

9

Antonie Iorgovan, op cit. (2002), vol. II, p. 561.
R. N. Petrescu, Drept administrativ (Administrative Law), Accent Publishing House, Cluj – Napoca, 2004, p. 415.
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when those acts were committed in war time11.
By exclusion, in the sphere of the acts of command with military character was maintained only those answering the necessity of commanding or ordering something under military aspect.
From this perspective, maintained for decades, an order of the minister
of the national defense, adopted in the year 1990, it established - in a totally arbitrary manner - that all the administrative acts adopted by the army belong to the
category of acts of command with military character, and therefore to the acts
exempted from the judicial control, it was, unquestionably, an illegal order.
Framing a concrete administrative act in the sphere of the acts of command with military character it remains a matter of court’s appreciation, but it is
about an appreciation done from the perspective of the science of the public law12.
The administrative contentious courts must manifest maximum of prudence when framing an administrative act in the category of those of command
with military character and therefore deem it as exempted from the legality control13.
As the interwar doctrine sustained too, the fact of admitting that all the
acts of the military authorities of command, in their integrality, they belong to the
sphere of the acts of command with military character, it means placing a public
authority – which unquestionably pertains to the executive power – in a privileged
position, not at all justified in a State in which all the other acts - even the legislative ones – are subordinated to the principle of legality which stays at the basis
of the modern State.
Related to these doctrine elements, the consecration through the new law
of the administrative contentious of the concept of act of command with military
character it is welcome.
Thus, according to the article no. 2, paragraph (1), letter j) from the Law,
this is defined as representing the administrative act strictly referring to the military matters of the activity from within the armed forces, specific to the military
organizing which suppose the right of the commanders of issuing orders to their
subordinates in aspects concerning the leading of the troupe, in war time or at
peace or, accordingly, during the military service.
3. The notion of military command act
The ones who occupied themselves with delimiting the sphere of the acts
of command with military character they have made the distinction between the
acts of command with military character intervening in the reports of the military
authorities and the civilian population, and the acts of command with military
11

Antonie Iorgovan, op. cit., 2002, vol. II, p. 562.
Ibid, p. 565.
13
VerginiaVedinas, Drept administrativ (Administrative Law), tenth edition, revised and updated,
Universul Juridic Publishing House, Bucharest, 2017, p. 205.
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character intervening within the military hierarchy. Those from the first category
were submitted to the judicial control on the path of the administrative contentious, except the cases in which those acts were committed because of the necessities of the fight on the theater itself of the military war operations.
By exclusion, in the sphere of the notion of act of command with military
character have been maintained only those acts responding to the main task of
such a military command, namely that of commanding, or ordering something
from military point of view.
The military commands, as it is generally accepted in the present military
doctrine too, they have their role to lead the army and the other components of
the armed forces in peace time, to prepare and train the army, to maintain on a
high level the combat capacity of the troupes and of the military technique, while
during war they have the mission of obtaining the victory. Of course, these missions aren’t a purpose in themselves; a contrary, they represent means of guarantying the great national values, in most of the time expressly evoked in the fundamental law.
In this sense, the Romania’s Constitution14 specifies: The army is subordinated exclusively to the will of the people in order to guarantee the sovereignty,
the independence and the unity of the state, the territorial integrity of the country
and the constitutional democracy. In the conditions of the law and of the international treaties Romania has adhered to, the army contributed to the collective
defense in the systems of military alliance and it participates to actions concerning the maintaining or the reestablishing of the peace. [article no. 118 paragraph
(1)].
Thus, are considered as acts of commandment with military character in
war time:
- Modifying the number of the troupes
- Concentrating the troupes on the line for attack of for defense
- The attack
- The advancing or the retreat etc.
And in peace time:
- Establishing new military units
- Reorganizing and abolishing military units
- Transferring military units from a garrison to another
- Delimitating the recruitment areas
- Concentrating the troupes for exercises etc.
4. Conclusions
We have to admit that framing a concrete administrative act in the sphere
14
The Constitution of Romania republished in the Official Monitor no. 767 from 31 of October
2003.
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of the acts of command with military character it is a matter of court’s appreciation, but an appreciation done from the point of view of the science of the public
law and of the constants of the judicial theory, as evoked before, amongst which
there is also the distinction between the acts of the military authorities with a pure
administrative character (identical to the acts of any other administrative body)
and the acts which aim the commanding of the troupes, either in peace time or in
war time.
A series of administrative acts adopted or issued in special situations
(war, siege state, emergency state, states which concern the national safety, the
restoring of the public order, or the removal of the effects of calamities, epidemics, or epizooties), which traditionally were exempted from the judicial control,
not they are mentioned by the present regulation of the administrative contentious
as being submitted to a control – a limited one, though -, the only reason for this
being the abuse of power.
The notion of abuse of power is defined by the article no. 2 letter m)
from the law15 as: exercising the right of appreciation that belongs to the authorities of the public administration by transgressing the fundamental right and
liberties of the citizens, specified by the Constitution of by the law.
But there arises a sensitive problem, that one of knowing where the administration right of appreciation ends and where it begins the fundamental right
of the citizen. A guidance in this sense it if offered to us by the Constitution16, at
paragraph no. 2 of the article no. 53: The narrowing will be disposed only if it is
necessary in a democratic society. The measure must be proportional with the
situation that it has determined it, and to be applied indiscriminately and without
determining the ceasing of the existence of that right or of that freedom.
In conclusion, in the conditions of the absence of any specific provisions
of the organic law, the role of determining this limit will fall to the courts, starting from the general frame enounced by the Constitution, establishing in what
measure the contested administrative act was necessary for applying the regimes,
or, according to the case, for removing the effects of the situations specified by
the article no. 5, paragraph no. (3) from the Law of the administrative contentious, appreciating if the respective act was necessary and deciding if the narrowing of the fundamental right of liberty was proportional with the situation
that determined it, and if not, it was somehow discriminatory.
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Some Reflections on the Demarcation between the Notion of Interest,
in the Sense of Condition for the Exercise of Legal Action, and the
Concept of Legitimate Interest, as Defined by the Law on Administrative Contentious No. 554/2004
Assistant professor Raluca Laura DORNEAN PĂUNESCU1
Abstract
The present study aims to disseminate the appropriate distinction between subjective right and the legitimate interest in administrative litigation, a topic currently studied in a tangential way, under the aegis of the doctrinal custom of administrative law, as
well as the demarcation between the notion of interest, in the sense of the condition for
the exercise of legal action, and the concept of legitimate interest, as defined by the Law
on Administrative Disputes No. 554/2004. The deepening of the study tends to use various
research methods to achieve the proposed research objectives, such as the historical
method, as it highlights the analysis of evolution over time, by presenting the legislative
regulation, the comparative method, because interdisciplinary aspects are presented, the
logical method, which tends to outline a more rigorous legislative exposition, the critical
method, in order to present the opposing approaches and opinions supported in the doctrine, as well as the systemic method, which tends to bring scientific research a cardinal
importance through contributing aspects of research. The novelty in relation to the existing doctrinal research lies in treating the study of this issue from the perspective of civil
procedural law, taking into account the importance of interdisciplinary approach to the
subject, meaning that the author understands to make important references about the
general condition of exercising an action, respectively the justification of an interest.
Keywords: administrative litigation, subjective right, legitimate interest, justification of an interest.
JEL Classification: K23, K41

1. Prolegomena
According to art. 2 para. 1 letter f) of the Law on administrative litigation
no. 554/20042, the notion of administrative litigation is the activity of settlement
by the competent administrative litigation courts according to the organic law of
disputes in which at least one of the parties is a public authority and the conflict
arose either from the issuance or conclusion, as the case may be, of an administrative act, according to this law, either from failure to resolve within the legal
1
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term or from unjustified refusal to resolve a request regarding a right or a legitimate interest.
Compared to the nature of the exposed provisions, it results that only a
series of legal conditions of direct action to the administrative contentious court
are identified, respectively conditions of admissibility of the action in court which
represent legal and factual requirements that must be met at the time of promotion. legal action3.
Specifically, a careful reading of the provisions of art. 2 para. 1 letter f)
of the Law on administrative litigation no. 554/2004 leads to the specification
that in order to initiate an action in administrative litigation at least one of the
parties must be a public authority, and the genesis of the disputed conflict must
be:
- either in the issuance or conclusion, as the case may be, of an administrative act, within the meaning of the law,
- either in the failure to resolve within the legal term or in the unjustified
refusal to resolve a request regarding a right or a legitimate interest.
Eo ipso, we appreciate that in order to fully observe the conditions of
admissibility of the direct action in the administrative contentious, it is necessary
to corroborate these provisions with the relevant provisions of art. 2 of the Law
on administrative litigation no. 554/2004, respectively letter b) which defines the
notion of public authority4, letter c) which outlines the notion of administrative
act5 and letter c¹) which norms the notion of assimilated administrative act6.
From a doctrinal point of view7, it was considered that the legislative
provisions indicated passim in the Law on Administrative Litigation regulate the
conditions of admissibility of the action in administrative litigation, these being
the following: the contested act by the action in administrative litigation to be an
3

Mihai Oroveanu, Tratat de drept administrativ, 2nd edition revised and added, Ed. Cerma, Bucharest, 1998, p. 213. Ion Corbeanu, Drept administrativ, 2nd edition revised and completed, Ed. Lumina Lex, Bucharest, 2010, p. 169.
4
Art. 1 letter b) public authority - any state body or of the administrative-territorial units that acts,
in regime of public power, for the satisfaction of a legitimate public interest; are assimilated to
public authorities, for the purposes of this law, legal persons under private law who, according to
the law, have obtained the status of public utility or are authorized to provide a public service, in
public power.
5
Article 2 para. 1 letter c) administrative act - the unilateral act with individual or normative character issued by a public authority, in regime of public power, in order to organize the execution of
the law or the concrete execution of the law, which gives rise to, modifies or extinguishes legal
relations.
6
Article 2 para. 1 letter c¹) orders that the contracts concluded by the public authorities having as
object the valorization of the public property goods, the execution of the works of public interest,
the provision of public services, the public procurements are assimilated to the administrative acts,
in the sense of the present law; other categories of administrative contracts may be provided by
special laws.
7
Antonie Iorgovan, Tratat de drept administrativ, vol. II, edition 4, Ed. All Beck, Bucharest, 2005,
p. 521. Verginia Vedinaş, Tratat teoretic şi practic de drept administrativ, vol. II, Ed. Universul
Juridic, Bucharest, 2018, p. 204.

Administrative Law and Public Administration in the Global Social System

71

administrative act; the contested act to harm a legitimate right or interest; the
contested act emanates from a public authority; the prior administrative procedure
to be fulfilled; the action must be brought within a certain period in court.
Additionally, it was appreciated8 that a sixth condition consists in the fact
that the act is not issued prior to the entry into force of the Law of administrative
contentious no. 554/2004, a condition that presents a historical interest, related to
the provisions of the Law on administrative litigation no. 29/19909.
Another doctrinal landmark10 identified for the present analysis indicates
as a condition of the direct action in administrative contentious and the condition
regarding the quality of the plaintiff, taking into account that according to art. 52
para. 1 of the republished Constitution, the person injured in a right or in a legitimate interest, by a public authority, by an administrative act or by not resolving
a request within the legal term, is entitled to obtain the recognition of the claimed
right or legitimate interest, annulment of the act and repair of the damage, meaning that the claimant can only be a natural or legal person. In the same register11,
the applicant's ability to stand trial was taken into account.
In another more complex opinion12, it was ruled that in order for the action in administrative litigation to be admissible, a number of conditions must be
met, namely: active and passive procedural capacity, injury to a subjective right
or a legitimate interest of the plaintiff, existence of an administrative act of authority or refusal unjustified to satisfy a request regarding a right or a legitimate
interest, the administrative act should come from an administrative authority or
from another public authority, the administrative act should not be exempted from
the control of legality through administrative litigation, the administrative act to
be irrevocable in the hypothesis of the action for annulment initiated by the issuing body of the act, the fulfillment of the preliminary administrative procedure
within the legal term, the introduction of the action at the court within the term
provided by law.
Finally, other authors13, based on the inspiration of Professor Constantin
Rarincescu analysis, in the valuable monograph that was devoted to administra-

8
Dana Apostol Tofan, Drept administrativ, vol. II, 4th edition, Ed. C.H.Beck, Bucharest, 2017, p.
150.
9
Published in the Official Gazette, Part I no. 122 of November 8, 1990. In force from December 8,
1990 to January 5, 2005, being repealed and replaced by the Law on administrative litigation no.
554/2004.
10
Rodica Narcisa Petrescu, Drept administrativ, Ed. Hamangiu, Bucharest, 2009, p. 427 and the
following.; Valentin Prisăcariu, Tratat de drept adminsitrativ român. Partea generală, 3rd edition
revised and added, Ed. Lumina Lex, Bucharest, 2002, p. 531 and following.
11
Alexandru Negoiţă, Drept administrativ, Ed. Sylvi, Bucharest, 1996, p. 226; Liviu Giurgiu, Aurel
Segărceanu, Cristian Giuseppe Zaharie, Drept administrativ, 3rd edition revised and added, Ed.
Sylvi, Bucharest, 2002, p. 393.
12
Anton Trăilescu, Drept administrativ, parte specială, Ed. C.H.Beck, Bucharest, 2019, p.182.
13
Mihai Oroveanu, op.cit, p. 213.
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tive litigation, they grouped the conditions of admissibility of actions in administrative litigation into four categories, namely: conditions regarding the quality of
the plaintiff, the nature of the administrative act various deadlines, respectively
in the absence of causes of non-receipt.
2. Justification of an interest - general condition of admissibility of
the action in administrative contentious
Ab initio, the conditions for exercising the action in the administrative
contentious must be highlighted also from the perspective of the civil procedural
law14, taking into account the importance of interdisciplinary treatment of the
subject, meaning that we mention that in order to address the court with a request,
as a form of manifestation of civil action, it is necessary to meet the following
conditions for exercising the action: procedural capacity to use and exercise, quality active and passive procedural, the formulation of a claim and the justification
of an interest15. Consequently, we unreservedly argue that one of the general conditions for the admissibility of direct action in administrative litigation is the justification of an interest.
Moreover, under the conditions of art. 32 para. 1 of the new Code of Civil
Procedure, any request can be formulated and supported only if its author: has
procedural capacity, in accordance with the law; has procedural quality; make a
claim; justifies an interest.
A first clarification that needs to be highlighted is that there is no legal
definition of the notion of interest that must be justified in the event of a civil
lawsuit, in which sense it is up to the doctrine to identify a definition of this legal
notion. . In this respect, it has been shown16 that by interest is meant the actual
advantage that the plaintiff can obtain, respectively the practical, immediate benefit that the plaintiff has for the justification of the initiation of the judicial procedure. In essence, it tends to discourage vexatious actions, purely didactic or
theoretical, as pas d’intérence, pas d’action.
In addition, we remind you that the interest can be material, patrimonial
or moral, non-patrimonial, the condition of justifying an interest being necessary
not only at the initiation of the judicial procedure, but throughout the process,
assuming other procedural forms that make up the content of the civil action, such
as requests, exceptions, exercise of remedies, enforcement17.
14
Viorel Mihai Ciobanu, Traian Cornel Briciu, Claudiu Constantin Dinu, Drept procesual civil, 2nd
edition, revised and added, Ed. Naţional, Bucharest, 2018; Bogdan Ionescu, Legea no. 310/2018.
Panorama modificărilor şi completărilor aduse Codului de procedură civilă. Comentariu practic
pe articole, Ed. Universul Juridic, Bucharest, 2019, p. 172.
15
Dana Apostol Tofan, op.cit., p.150 and following.
16
Ilie Stoenescu, Salvelli Zilberstein, Drept procesual civil. Teoria generală. Judecata la prima
instanţă. Hotărârea, Ed. Didactică şi Pedagogică, Bucharest, 1983, p. 297.
17
Mihaela Tăbârcă, Drept procesual civil, vol. I – Teoria generală, Ed. Universul Juridic, Bucharest, 2013, p. 232.
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In the note of those specified, in the jurisprudence prior to the entry into
force of the new Code of Civil Procedure, various requests were considered as
uninteresting18, exempli gratia to the request by which the holder of an enforceable title requests the ascertainment of the right recognized by the enforceable title;
the appeal exercised by the party who won the case or who was not obliged by
the contested decision; the request by which the person who obtained a final and
irrevocable court decision by which a nationalized building was returned in full
ownership and possession, subsequently requests the finding that the building is
not covered by Law no. 112/1995, as it was not legally taken over; the request
requesting the reinstatement within the term of appeal, in case the appeal was not
exercised.
An extension of the provisions of art. 32 of the new Code of Civil Procedure resides in the provisions of art. 33 of the same normative act, which require
that the interest must be determined, legitimate, personal, born and current, respectively that regardless of whether the interest is not born and current, a request
may be made in order to prevent the violation of a threatened subjective right or
to prevent imminent and irreparable damage.
Next, we review brief elements relating to the conditions of interest, indicated above, indicating that in order to be determined, the material or moral use
pursued by the applicant must be concrete and not abstract19.
Moreover, the interest to promote a lawsuit is legitimate when it corresponds to the requirements of material and procedural law, in other words the
interest is legitimate when it seeks to assert or realize a subjective right recognized by law, respectively a legal situation protected by law.
The exercise of a subjective right without a legitimate interest, respectively against its purpose recognized by law, is an abuse of law, and the party
who exercises his procedural rights abusively is liable for the material and moral
damages caused.
At the same time, it is required that the interest be personal, respectively
the practical benefit pursued by the registration of the action belong to the plaintiff. As an exception, this condition of interest is fulfilled when the action is promoted by persons or bodies to whom the legislator has recognized active procedural legitimacy, in which case the interest is assessed in the person of the person
for whom the action is taken.
Moreover, the interest must be born and current, respectively to exist at
the moment when the action is initiated and not to represent an outdated or past
interest. The recognized rule is that if the right is born and present, it is ipso and
the interest is born and current, except in the case where a claim is made in order
to prevent the violation of a subjective right threatened or to prevent imminent
18
Nicolae Ţândăreanu, Jurisprudenţă a Curţii de Apel Craiova în materia interesului procesul de
promovare a unei acţiuni sau a unei căi de atac, „Revista română de jurisprudenţă” no. 2/2011, p.
285-294.
19
Mihaela Tăbârcă, op.cit., p. 233 and following.
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damage and which could not be repaired.
Regarding the procedural means by which the lack of interest is invoked,
we specify that this is the exception of the lack of interest, exception of substance,
peremptory or dissolving, absolute, having as corollary the rejection of the request as lacking interest.
3. Injury of a right or a legitimate interest - special condition for exercising the action in administrative litigation
Prior to the revision of the Constitution in October 2003, the doctrinal
analysis of the condition of injury to a right or legitimate interest was centered
around the provisions of art. 48 of the Constitution which regulated the right of
the person injured by a public authority in conjunction with art. 21 of the Constitution on free access to justice, an article found in Chapter I of the Title II which
enshrines fundamental rights, freedoms and duties.
Article 48 which provided that the person injured in his right by a public
authority, by an administrative act or by not resolving a request within the legal
term, is entitled to obtain recognition of the claimed right, annulment of the act
and reparation of the damage became art. 52 following the republishing of the
Constitution, which was supplemented in the sense of express consecration together with the criterion of violation of a right to bring an action and the criterion
of legitimate interest, considered easier to prove, as the scope of legitimate interests is wider. We consider that it is necessary to specify according to which in the
1991 Constitution, art. 21 used the notion of legitimate interest as it indicated that
any person can go to court to defend his rights, freedoms and legitimate interests.
Illo tempore, for the first time in administrative justice, the Law for the
establishment of the Council of State of 1864 established the condition of harming simple interests belonging to individuals, including against the decisions of
ministers given with excess of power. However, subsequently, both the Constitution of 1923 by art. 107, as well as the Law of Administrative Litigation of 1925
mainly referred to the violated rights and not to the violated legitimate interests.
Moreover, the mode of regulation was maintained by art. 35 of the Constitution
of 1965, as well as by Law no. 1/1967 on the trial by the courts of the claims of
those injured in their rights by illegal administrative acts. Likewise, Law no.
29/1990 regarding the administrative contentious used the expression right recognized by law, being regulated in art. 1 that any natural or legal person, if he
considers himself harmed in his rights, recognized by law, by an administrative
act or by the unjustified refusal of an administrative authority to resolve his request for a right recognized by law, may apply to the court competent authorities,
for the annulment of the act, the recognition of the claimed right and the reparation of the damage caused to him.
De lege lata, according to art. 2 para. 1 letter o) and p) of the Law on
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administrative litigation no. 554/2004, the injured right represents any right provided by the Constitution, law or other normative act, which is infringed by an
administrative act, and the legitimate private interest constitutes the possibility to
claim a certain conduct, considering the realization of a right subjective future
and predictable, foreshadowed20.
These provisions of the organic legislator are in accordance with the provisions of the constituent legislature (derivative) which provide that any person
may apply to the judiciary for the defense of his rights, freedoms and legitimate
interests21.
In doctrine22, it has been ruled that the subjective right is the prerogative
recognized by law to the natural or legal person who is the active subject of a
legal relationship, to require the taxable person to commit a certain action or to
refrain from committing a certain action, the state in order to ensure the performance of the alleged conduct.
In fact, in recent doctrine23 it is mentioned that the subjective rights are
materialized by individual unilateral or bilateral legal acts, exempli gratia the
right of ownership over a good will be proved before the administrative contentious court by the title deed, and for the right to choose or to be chosen will be it
is sufficient to invoke the constitutional and legal provisions that confine these
rights.
On the other hand, in the event that the plaintiff cannot justify the exist-

20
In this register, we mention that it was ostensibly appreciated that it is necessary to complete it
with the phrase “another normative act”, introduced by Law no. 262/2007, since in the initial form
only the reference to the Constitution and to the law appeared, fact that generated a restrictive
interpretation of the notion of law.
21
Article 52 para. 1 of the Romanian Constitution.
22
Mircea Duţu, Dicţionar de drept privat, 2nd edition, Ed. Mondan, Bucuresti, 2002, p. 343. In one
case, it was considered that the existence of a subjective (personal) right cannot be conceived in the
event that it was not provided for or recognized by law, meaning that the refusal of transfer to
exchange between judges does not constitute an injured right under art. 2 para. 1 letter o) of the
Law on administrative litigation no. 554/2004, as it is not regulated by a rule of law. See I.C.C.J.,
Secţia de contencios administrativ şi fiscal, decizia no. 6114/2013, „Dreptul” no. 7/2014, p. 206.
23
Anton Trăilescu, Alin Trăilescu, Legea contenciosului administrativ. Comentarii şi explicaţii, 4th
edition revised and added, Ed. C.H.Beck, Bucharest, 2018, p. 42. For example, it states that a local
councilor will justify a legitimate private interest in challenging a decision of the local council, in
the event that he disagreed and voted against in order to avoid liability for possible damages caused
by the decision in case, by virtue of the provisions of art. 232 of the Administrative Code according
to which the local councilors are responsible in their own name, for the activity carried out in the
exercise of the mandate, as well as in solidarity, for the activity of the local council of which they
are part and for the decisions they voted. Another example provided is that of a natural person who
will be able to challenge the Government decision by which a building was transferred to the public
domain of an administrative-territorial authority, in the event that for that building was requested
restitution in kind, as it was abusively taken over by the state, the law authorizing the possibility to
start such a litigation, according to Law no. 10/2001 regarding the legal regime of some buildings
abusively taken over between March 6, 1945 - December 22, 1989, republished in the Official
Gazette no. 798 of September 2, 2005.
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ence of a subjective right injured by an administrative act of authority whose annulment he requests, the plaintiff is required to prove the existence of injury to a
legitimate private interest. Thus, the interest must be legitimate, respectively to
be enshrined by law and to foreshadow the realization of a future and foreseeable
subjective right. In doctrine24 the legitimate character of the interest was emphasized, as not every interest is protected by justice, in the sense that both the constituent and the current legislator categorically impose the legitimate character of
the interest, an aspect that results from an evaluation of the legislator that is transposed into a rule of law.
In other words25, the legitimate private interest is the personal, direct,
born and current interest which is in agreement with the general interest as well
as with the norms of social coexistence, but which does not yet have the legal
protection in the sense of the fullness of the right recognized by law.
On the other hand, recent doctrine shows26 that the administrative act
cannot be challenged in administrative litigation in a preventive way, in the event
of the absence of an injury, as the theory of the preventive act cannot be accepted,
which would be equivalent to an interference of the judiciary in areas of competence of the executive and legislative, may affect the principle of separation and
balance of powers in the state. In the same sense, it is seen27 that the court of
constitutional contentious also expressed itself plastically, specifying that in the
absence of the injury there is no action, not being able to formulate an action in a
preventive way in order to prevent an eventual and future injury.
Moreover, it was appreciated28 that the legal definition of the notion of
legitimate private interest is regarded as restrictive as there are situations in which
the legitimate private interest does not anticipate the realization of a future subjective right but can only be justified by the preservation of an existing right. it
must be reconsidered in order to emphasize the concordance of the private interest
with the purpose of the law, respectively with the public interest.
In doctrine29, it is seen that the provisions of art. 2 para. 1 letter p) of the
24

Verginia Vedinaş, op.cit, p. 223.
Ana Rozalia Lazăr, Legalitatea actului administrativ. Drept românesc şi drept comparat. Ed. All
Beck, Bucharest, 2004, p. 46.
26
Cătălin – Silviu Săraru, Drept administrativ. Probleme fundamentale ale dreptului public, Ed. C.
H. Beck, Bucharest, 2016, p. 464-479.
27
Verginia Vedinaş, op.cit., p. 222.
28
Anton Trăilescu, Drept administrativ. Parte specială, Ed. C. H. Beck, Bucharest, 2019, p. 187.
29
Anton Trăilescu, Alin Trăilescu, op. cit, p. 44. It is argued, for example, that in case of revocation
of the administrative act of authority by the issuer of the act, the injured person will be able to
promote or continue the action in administrative litigation to ascertain the illegality of the act and
repair the damage caused by the illegal act. an administrative act in compliance with the law. In the
same register, it is seen by the same distinguished author that in case the employment relationship
ends by agreement of the parties or does not end as a result of resignation of the candidate who was
declared winner of the competition organized for a public office, the opponent of the civil servant
has an interest in requesting the annulment of the results of the competition and of the disposition
of appointment in the public position, evoking their illegality, being able to request also the granting
25
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Law on administrative litigation no. 554/2004 is completed with the provisions
of art. 33 of the new Code of Civil Procedure, meaning that in cases of administrative litigation, the plaintiff's interest is not limited to the annulment of the administrative act, but may consist either in removing the legal effects produced by
the contested act or in repairing any damage caused.
In this respect, it was considered that the applicant had to justify a procedural interest30 in promoting the action in administrative litigation, respectively a
concrete benefit or benefit that could be obtained after initiating the process, since
without interest there is no legal action, for example a public authority will not
be able to ask the court to annul its act, in the event that the act is revocable, as
the act may be withdrawn by its issuer.
Looking for the reason for the regulation, we note with interest that in
accordance with the provisions of art. 1 of the Law on administrative litigation
no. 554/2004, the cause of action in administrative litigation is the injury of a
right or a legitimate interest, in which sense the plaintiff will invoke and must
prove the existence of a right acquired by law or constituted by acts issued under
the law, in accordance with the purpose of the law, which the public authority or
institution was obliged to respect and recognize, or of a legitimate personal interest. In the same register, the plaintiff will be able to invoke and will have to prove
the damage of a right or a legitimate interest by the illegal act issued by a public
authority or by the failure to resolve a request within the legal term (tacit refusal),
or by unjustified refusal to resolve a request (express refusal).31
In such conditions, the controversial issue of the delimitation of the subjective right from the legitimate interest, respectively the issue of the legitimacy
of the interest, arouses interest.
In the interwar period, it was considered32 that it is not possible to determine where the law begins and where the sphere of interests begins, how these
spheres are combined, whether they are combined or not. The jurisprudential revival at that time maintained a very wide acceptance of the concept of injured
law, considering that it represents any possibility recognized by law, or a possible
right, stating that the injury of direct and personal interests is sufficient for the
plaintiff to sit in court33.
of compensations. Thus, the plaintiff's procedural interest subsists even after the cessation of the
effects of the illegal administrative act, if by that act a legitimate personal right or interest has been
infringed.
30
Viorel Mihai Ciobanu, Tratat teoretic şi practic de procedură civilă. Teoria generală, vol. I, Ed.
Naţional, Bucharest, 2004, p. 270.
31
Anton Trăilescu, op.cit., p. 186.
32
Jean Vermeulen, Curs de drept administrativ, Anul II Licenţă, Ed. Cultura Poporului, Bucharest,
1939, p.112. The author defines interest as any hope, any expectation, expectation, even illusion,
which positive law does not sanction because it does not know. Instead, it is shown that law is the
human interest sanctioned by law.
33
Constantin G. Rarincescu, Contenciosul administrativ român, Ed. Alcalay, Bucharest, 1936, p.
228. The author defines the subjective right as that power to claim from someone a certain thing,
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In this sense, it was considered that in order to be in the presence of a
subjective right, it is necessary to meet three cumulative conditions, respectively:
a) the existence of the obligation in the patrimony of the passive subject,
to be established in the legal order;
b) this obligation to be established taking into account certain particular
interests, in the sense of being susceptible to be individualized;
c) the person who claims the execution of the obligation to profit directly
and personally from it.
Renowned doctrinaires of administrative law34 rightly stated that the notions of subjective law and legitimate interest cannot be confused, because legitimate interest cannot be correctly defined by a virtual subjective right, due to the
fact that only the existence of a subjective right gives its holder the possibility to
adopt the necessary conduct for the realization of the right pursued, as established
by the court of constitutional control by Decision no. 609 of November 15, 2005.
Specifically, from the jurisprudential point of view of the Constitutional
Court, law and interest are two deeply distinct concepts, but which intertwine, an
aspect that results from the interpretation of the provisions of art. 35 of the New
Code of Civil Procedure, which provides that the interested party may request the
finding of the existence or non-existence of a right. The explanation revolves
around the idea that law necessarily implies interest, and interest finds its legal
expression in law, which leads to the correlation of the two concepts.
Indeed, the Romanian legislature assimilates to the subjective right the
legitimate interest, fact that determined the doctrine to consider that the legitimate
interest, respectively the virtual right, is considered as a legal situation prior to
the subjective right proper, in other words the legitimate interest represents a precursor notion subjective35, a germ of subjective right.
In a recent monograph36, it has been eloquently shown that the distinction

an action or an abstention, a power recognized and guaranteed by public order, through the possibility of exercising a legal action if necessary.
34
Mihai Oroveanu, op. cit. p. 215; Constantin Rarincescu, op. cit., p. 36, Tudor Drăganu, Câteva
reflecţii pe marginea recentului Proiect de lege a contenciosului administrativ, in „Revista de Drept
Public” no. 3/2004, p. 63-64; Dragoş Cosmin Dacian, Legea contenciosului administrativ. Comentarii şi explicaţii, Ed. C. H. Beck, Bucharest, 2005, p. 69; Antonie Iorgovan, Noua lege a contenciosului administrativ. Geneză, explicaţii şi jurisprudenţă, Ed. Kullusys, Bucharest, p. 294;
35
Oliviu Puie, Tratat teoretic şi practic de contencios administrativ, vol. I, Ed. Universul Juridic,
Bucharest, 2015, p. 219.
36
Petronela Adriana Cernat, Dreptul subiectiv şi interesul legitim, temeiuri ale acţiunii în contencios administrativ, Ed. Universul Juridic, Bucharest, 2011, p. 120. In this monographie were debated various key notions in the field of administrative litigation, examples gratia: discretionary
power of public authorities and institutions, the relationship between opportunity control and control and legality, protection of legitimate private and public interests, actio popularis and regulation
popular action. See also Petronela Adriana Cernat, Reflectarea dispoziţiilor constituţionale privind
instituţia contenciosului administrativ în reglementarea legală actuală, “Revista de Drept public”
no. 2/2006, p. 18-21.
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between subjective law and legitimate interest stems from the fact that any legitimate interest is not a structural element of a subjective right. According to the
distinguished author, the lack of effective legal protection of legitimate interests
would jeopardize the very future birth of the prefigured subjective right, since the
existing legal situation ab originem as a legitimate interest could later become an
element of another legal situation, namely subjective law. In other words, not all
interests are structural elements of subjective rights, because they are interests
that have an independent existence, being offered protection to the interest that is
not included in a subjective right, due to the fact that the right does not exist. that
moment, however, it is viable the possibility that the respective right is born and
implicitly the interest becomes a structural element of the right. In the corollary,
while subjective law is still in formation and foreshadowed, interest has an independent existence.
In a contrary and critical opinion37, it is seen that the notion of legitimate
private interest is confused with the subjective right that exists in consideration
of a future right and is instead similar to the eventual right, a category between
the legal vacuum and the full and perfect right, which lacks the active subject or
object, or virtual subjective law, in the sense that subjective law is about to be
born, but there is also the possibility that it will not be born in the future, considering that it is much easier to operate with the concept of subjective law.
Regarding the issue of the legitimacy of the interest that is protected
through a lawsuit, it is necessary to review the provisions of art. 21 para. 1 of the
republished Constitution, which provides that any person may apply to the judiciary for the protection of his rights, freedoms and legitimate interests, meaning
that not every interest is guaranteed and defended by the normative act at the top
of the hierarchy of legal norms, but only the interest which is based on law or on
the general principles of law38.
4. The due distinctions between the interest - concept of the civil procedural law, and the legitimate interest - concept of the administrative law
Continuing the analysis of the general condition of admissibility of the
action in administrative contentious represented by the justification of an interest,
respectively of the special condition of admissibility of the action in administrative contentious represented by the damage of an interest, we appreciate our approach to refer to the delimitation of these concepts.
In doctrine39, it has been pointed out that any legitimate interest which is
37
Dragoş Cosmin Dacian, op.cit, p. 126-127. On the theory of eventual rights, see Ştefan Vlad,
Despre o teorie contra-intuitivă a drepturilor eventuala, https://www.juridice.ro/268768/despre-oteorie-contra-intuitiva-a-drepturilor-eventuale.html, accessed: 29.09.2020.
38
Mihai Constantinescu, Antonie Iorgovan, Ioan Muraru, Elena Simina Tănăsescu, Constituţia
României revizuită. Comentarii şi explicaţii, Ed. All Beck, Bucharest, 2004, p. 33.
39
Antonie Iorgovan, op.cit,, p. 562.

Administrative Law and Public Administration in the Global Social System

80

the subject of an action in court also presupposes the justification of the interest
in initiating that dispute or promoting that action, but mutatis mutandis, not any
interest in bringing an action implicitly pursues a legitimate interest. the promotion of legal action is primarily a subjective right.
However, we emphasize that by proving the damage of a legitimate interest, in our opinion, the general condition of justifying a legitimate interest in
promoting the action in administrative litigation is fulfilled, as we cannot consider
that the protection of the injured legitimate interest is not a real interest in litigation. administrative disputes. Eo ipso, we consider that the injured legitimate interest that tends to be defended by the action in administrative contentious represents a justified interest seen as a general condition of admissibility of the action
in court. In such conditions, the administrative contentious court will not be able
to admit the exception of the lack of interest in promoting the action in administrative contentious, with the retention at the same time of the existence of the
damage of the legitimate interest by the contested administrative act of authority.
In the opposite hypothesis in which the court will find that the contested administrative act was legal or that the refusal was a justified one, respectively that we
are not in the presence of an injury of a legitimate interest, the action will be
rejected as unfounded, unfounded. Instead, in the event of unjustification of the
interest in the sense of a condition for exercising the action, the action will be
rejected as lacking interest.
At the same time, it was judiciously specified40 that the existence of injury in a legitimate right or interest, as well as the causal link between the administrative act of authority challenged and the injury caused by it is established by
the competent court on the basis of evidence to be admitted and administered,
constituting a problem substantive and not a condition of admissibility of the action in administrative contentious, since actors imcumbit probatio eius qui dicit
non qui negat.
In other words, it was considered41 that the issue of promoting an action
in administrative litigation based strictly on the injury of a legitimate interest requires the initiation of administrative and judicial mechanisms to prove both the
interest and the appearance of law in promoting legal action, being mandatory to
meet the conditions that the interest is real, current and personal.
Last but not least, it is attested42 that the interest to act represents the
material and/or moral benefit that is followed by the plaintiff by registering the
action and must be the basis of any lawsuit, therefore also in the action in administrative litigation, where for example we find interest in the hypothesis that by
40
Gabriela Bogasiu, Legea contenciosului administrativ, 2nd editon, Ed. Universul Juridic, Bucharest, 2014, p. 34.
41
Rozalia Ana Lazăr, Liviu Giurgiu, Jurisprudenţa Secţiei de contencios administrativ a Înaltei
Curţi de Casaţie şi Justiţie, „Revista de Drept Public” no. 2/2004, p. 125-129.
42
Constantin Grigoraş, Contenciosul administrativ potrivit noului Cod de procedură civilă, Ed.
Hamangiu, Bucharest, 2014, pp. 111-112.
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admitting the action, the plaintiff tends to obtain the annulment of the act, the
recognition of the claimed right or the legitimate interest and the reparation of the
damage caused to him. In addition, it should be noted that the interest in the conditional exercise of civil proceedings in civil procedural law should in no way be
confused with the phrase legitimate interest, which may be protected by administrative litigation and which may constitute an additional condition for exercising
this special legal action.
5. Conclusions
The undeniable conclusion that follows is that the general condition of
justification of an interest is a condition of admissibility of any civil action, implicitly of the action in administrative litigation, and the special condition of exercising the action in administrative litigation regarding the existence of an injury
of a right or a legitimate interest has certain heterogeneous features.
Thus, the interest as a notion of civil procedural law, which is a real condition for exercising the right to action, is different from the legitimate interest,
as a notion of substantial law, more precisely of administrative law.
De lege ferenda, the legal definition of the notion of legitimate interest,
which is currently considered to be limiting, should be reinterpreted in order to
emphasize the concordance of private interest with the law, respectively in order
to correctly delimit the subjective right of legitimate interest.
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Particularities of the Administrative Oversight in the Context of the
Commissioner Exercise of the Action for Annulment Based on the
Provisions of the Law no. 554/2004 of the Administrative
Contentious and the Administrative Code
Master student George-Bogdan IONIȚĂ1
Abstract
The present research aims to carry out a complete and objective analysis of the
institution of administrative oversight following in particular the observation and study
of the action for annulment formulated by the commissioner. The first objective of the
study is to present the relevant legislation on administrative protection as well as to observe the main legislative changes that have had an impact on the research topic. The
second objective aims at making a short presentation of the commissioner’s institution,
based on which it is possible to analyze particular procedural aspects such as the specificity of the quality to bring to an action conferred by the Law no. 554/2004. Given that
this research aims to fully analyze the institution of administrative oversight, in this context could not be omitted the control of specialized oversight exercised by the National
Agency of Civil Servants. Regarding the research methods used in this study, the deductive method was used, which involved theoretical documentation starting from the applicable normative material and the literature, as well as the inductive method, which involved the analysis of concrete situations existing in jurisprudence in order to observe
various solutions. Regarding the implications of the study, it mainly aimed to analyze the
functioning of administrative oversight in the context of legislative changes in both administrative and procedural legislation.
Keywords: administrative oversight, action for annulment, commissioner, standing to bring proceedings, legislative changes.
JEL Classification: K23, K41

1. Introductory aspects
Administrative oversight is an important legal institution in the configuration of law no. 554/2004 of the administrative contentious being regulated by
art. 3 which provides in par. (1) that the commissioner may attack directly before
the administrative contentious court the documents issued by the local public administration authorities, if he considers them illegal; the action is formulated
within the term provided in art. 11 para. (1), which begins to run from the moment
of communication of the act to the commissioner and under the conditions provided by this law.
1
George-Bogdan Ioniță – Faculty of Law, Bucharest University of Economic Studies; Lawyer in
the Bucharest Bar Association, Romania, ionita.bogdan.george@gmail.com.
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The institution of administrative oversight has its origins in private law,
more precisely in civil law today. Oversight can be defined as that activity performed by a person capable, in fact and in law, and whose object is to ensure the
personal protection of a minor, the administration of his property and the exercise
of his civil rights2. In administrative law, the notion of oversight seeks to capitalize on and exercise the right to supervise the observance of the law by public
authorities and institutions through qualified subjects of law in this regard.
In order to achieve the purpose of administrative oversight, law no.
554/2004 confers this prerogative on the commissioner, as a representative of the
Government at the local level. Moreover, art. 123 para. (5) of the Romanian Constitution stipulates that the commissioner may appeal, before the administrative
contentious court, an act of the county council, of the local council or of the
mayor, in case he considers the act illegal. The contested act is suspended by
law3.
Prior to the entry into force of the Government Emergency Ordinance no.
57/2019 (Administrative Code), law 340/2004 provided in art. 19 para. (1) letter
e that the commissioner verifies the legality of the administrative acts of the
county council, of the local council or of the mayor4. Art. 20 of the same law
mentioned above established that the commissioner may verify the measures
taken by the mayor or the president of the county council in their capacity as state
representatives in the administrative-territorial unit and may notify the competent bodies to establish the necessary measures under the law.
Currently, the commissioner's institution is regulated in the Administrative Code at the art. 249-276. In this sense, art. 255 expressly provides that the
commissioner may attack the acts of the authorities which it considers illegal,
before the competent court, under the conditions of the law on administrative
litigation5.
2. The Commissioner and the Institution of the Commissioner - evolution and administrative perspectives
Regarding the institution of the commissioner, from a historical point of
view, it has an important significance in the Romanian public administrative construction. Thus, after the Union, the commissioner's institution appears in the legislation of that period in two normative acts: the Communal Law of April 1, 1864
2
Cornelia Ungureanu, Ovidiu Ungureanu, Drept civil. Persoanele - in reglementarea noului Cod
civil, 2nd edition, revised and added, Hamangiu Publishing House, Bucharest, 2013, p. 360.
3
The Romanian Constitution of 1991, published in the Official Journal of Romania no. 233 of
21.11.1991 and revised in 2003, published in Official Journal of Romania no. 767 din 31.10.2003.
4
Law no. 340/2004 was published in the Official Journal of Romania no. 659 din 21.07.2004.
Currently, the law is repealed as a result of the entry into force of the Emergency ordinance no.
57/2019 (Administrative Code) on 05.07.2019.
5
Government Emergency Ordinance no. 57/2019 was published in the Official Journal of Romania
no. 555 dated 05.07.2019.
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and the Law on the establishment of county commissions of April 2, 1864. In the
interwar period, more precisely between 1929-1936 as it results from normative
acts of the time, the importance of the institution of the commissioner increases
by increasing new attributions in charge of the commissioner6.
After the Second World War and especially in an uncertain political context, after 1944 the institution of the commissioner is no longer enshrined as a
priority in legislation. Only after 1989, the institution of the commissioner is
again regulated to its true potential as a result of the social, political and especially
administrative reconfiguration of the Romanian state7.
From a legislative point of view, the commissioner's institution was regulated by the local public administration law no. 69/1991, and subsequently in
law no. 215/2001. An independent regulation of the institution was found only in
law no. 340/20048.
As it results from the provisions of the Government Emergency Ordinance no. 57/2019, the commissioner is the representative of the Government at
local level. He also leads the decentralized public services of the ministries and
other bodies of the central public administration in the administrative-territorial
units and ensures the management of the county committees for emergency situations9.
In addition to these provisions, the commissioner ensures the verification
of the legality of the administrative acts of the local public administration authorities and may challenge before the administrative contentious court their acts
which he considers illegal. Moreover, the commissioner verifies the legality of
the administrative acts of the county council, of the local council and of the
mayor. The commissioner may appeal the acts of the authorities that he considers
illegal, before the competent court, under the conditions of the law of administrative contentious10.
In the sphere of attributions of the commissioner also include attributions
regarding the ensuring the implementation at local level of the governmental policies and the observance of the public order, attributions in exercising the constitutional role of management of the deconcentrated public services, guiding attributions or attributions in the field of emergencies. From the point of view of the
commissioner's state, he is part of the category of senior civil servants along with
the sub-commissioner11.
In order to carry out their activities, the commissioner issues administrative acts of an individual or normative nature, called orders. Regarding the legal
6
Rodica Narcisa Petrescu, Drept administrativ, Hamangiu Publishing House, Bucharest, 2009, p.
233.
7
Benonica Vasilescu, Drept administrativ, 3rd edition, revised and added, Universul Juridic Publishing House, Bucharest, 2017, p. 274.
8
Law no. 69/1991 was repealed by law 215/2001.
9
See art. 249 para. (1) and (2) of the Government Emergency ordinance no. 57/2019.
10
See art. 255 of the Government Emergency ordinance no. 57/2019.
11
See art. 250 of the Government Emergency ordinance no. 57/2019.
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regime of the orders, the normative ones issued by the commissioner are published according to the law. Normative orders issued by the commissioner become enforceable only after they have been made public. The individual order
issued by the commissioner becomes enforceable from the date of communication to the interested persons. Orders issued by the commissioner as chairman of
the County Committee for Emergency Situations produce legal effects and are
enforceable from the date of their public disclosure and normative orders are immediately communicated to the ministry with responsibilities in the field12.
For the exercise by the commissioner of the prerogatives that belong to
him according to the Constitution, the institution of the commissioner is organized and operates, under the leadership of the commissioner. The commissioner's institution is a public institution with legal personality, with its own budget,
subordinated to the Government. The exercise of the rights and the assumption
of the civil obligations of the commissioner's institution is carried out by the commissioner, by his legal substitute or by a specific person designated by his order13.
In each county, respectively in Bucharest, there is a commissioner college
composed of commissioner, subprefect and heads of decentralized public services
of ministries and other bodies of central public administration, which are organized or based in that county or in Bucharest, as appropriate. The chancellery of
the commissioner is organized and functions within the institution of the commissioner.
The commissioner's chancellery is a distinct organizational department,
which includes the following specific specialized executive functions: chancellery director, counsellor, consultant and chancellery secretary. Also, in the sphere
of organization of the commissioner's institution there are also the commissioner
offices. The commissioner may organize, by order, within the number of posts
and funds approved annually, commissioner offices. In Bucharest, a commissioner office can be organized in each sector.
3. Peculiarities of the action for annulment formulated by the commissioner
As it results from the provisions of art. 1 of law 554/2004, the commissioners among the subjects that can notify the administrative contentious court.
Therefore, the law confers an active procedural quality to the commissioner in
the exercise of the action provided by art. 3 para. (1) of the law on administrative
litigation14. Moreover, as in the case of any action filed in court in accordance
with art. 32 Civil Procedure Code, the party submitting the application must cumulatively meet the following conditions: to have procedural capacity, to justify
an interest, to formulate a claim and to have procedural quality.
12

See art. 275 of the Government Emergency ordinance no. 57/2019.
See art. 265 of the Government Emergency ordinance no. 57/2019.
14
Law no. 554/2004, with subsequent amendments and updates.
13
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With regard to procedural quality, this presupposes the existence of an
identity between the plaintiff and the holder of the asserted right (active procedural capacity), as well as between the defendant and the person liable in the legal
relationship brought before the court (passive procedural capacity).
The plaintiff being the one who initiates the process, through the request
for summons, will have to justify both his procedural quality and the procedural
quality of the defendant and will do so indicating in the application both the claim
and the motivation in fact and in law, it his right to bring an action against the
defendant15.
Regarding the procedural quality of the commissioner, pursuant to art. 3
of the Law no. 554/2004, it has an atypical character because its special position
is a projection of the status of representative of the Government in the territory.
In this sense, the main attribution as it results especially from the Constitution is
the exercise before the administrative contentious court of the actions having as
object an act of the county council, of the local council or of the mayor in case he
considers it illegal. Therefore, the derogatory nature of the procedural quality can
also be explained by the fact that the commissioner addresses the administrative
contentious court by virtue of its role and function to closely monitor the activity
of local public administration authorities so that it takes place within the limits of
legality16.
With regard to the condition of interest, it must be understood as the practical, material or moral benefit, pursued by the one who initiated the action, regardless of the concrete form of its manifestation - lawsuit or defense of substance
or procedure. In order to determine whether a party has an interest in bringing
proceedings, the court must consider the actual benefit which it would obtain in
the event that the procedural form exercised is accepted17. Moreover, according
to art. 33 Civil Procedure Code, the interest must be determined, be legitimate,
be personal and be born and current18.
15

Viorel Mihai Ciobanu, Traian Briciu, Drept procesual civil, Drept execuțional civil, Arbitraj,
Drept notarial, National Publishing House, Bucharest, 2013, p.126. See Bucharest Trial Court, Administrative and fiscal contentious section, Decision 4239 of 22.09.2020, consulted on www. sintact.ro, on 01.10.2020. See Harghita Trial Court, Administrative and fiscal contentious section, Decision 818 of 22.09.2020, consulted on www. sintact.ro, on 01.10.2020.
16
Verginia Vedinaș, Drept administrativ, 7th edition, Universul Juridic Publishing House, Bucharest, 2011, pp.166-172.
17
Gabriel Boroi, Noul Cod de Procedură Civilă, Comentariu pe articole, Vol. I art. 1-455, Hamangiu Publishing House, Bucharest, 2013, pp.103-104.
18
The interest is determined when the appeal to a procedural means that falls within the content of
the civil action can be justified by an advantage, by a concerted practical use. The interest is legitimate when it does not contradict the imperative norms of the law or the rules of social coexistence.
The interest must be personal, in the sense that the one who resorts to this procedural form seeks to
obtain, directly or indirectly, a practical benefit for himself and not for someone else. The interest
is born and current when it exists at the moment when the civil action is exercised, independent of
its concrete form of manifestation, in the sense that the party would no longer obtain the practical
benefit pursued if it did not resort to action at that time, being as such prejudiced. See also Viorel
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Regarding the action exercised by the commissioner pursuant to art. 3
para. (1) of the Law no. 554/2004, it is necessary to prove the interest because it
is not possible to request the annulment of an administrative act that already no
longer produces legal effects because in this case the interest no longer subsists.
Equally, and given that the action taken by the commissioner falls within the
scope of the contentious objective, the interest in bringing proceedings will be
pursued mainly in the general interest. It is possible that indirectly the contested
act in court also concerns a private interest but which subscribes to the general
public interest concerning the contested act19.
As it results from the text of the law, the commissioner has the possibility
to formulate an action only, on the basis of his right of assessment he finds the
illegality of the administrative acts. Therefore, the law establishes a right to action
rather than an obligation in the true sense, which, however, is based on the importance and status of the commissioner's institution in the current administrative
circuit.
With regard to the scope of acts that can be challenged through the action
exercised by the commissioner, as it results from the legislative provisions, all
unilateral administrative acts of local or county public authorities can be challenged20. In this sense, an exclusive control of the legality of the documents issued
by the local public authorities is performed because the commissioner does not
have the possibility to order the annulment or modification of his own free will
without the help of the administrative contentious court.
In the situation where a subject of law from those mentioned in art. 1 of
Law 554/2004 wishes to exercise an action in administrative litigation, it is necessary to cumulatively meet one of the following conditions: the contested act
must be an administrative act, the act must emanate from a public authority, the
act must infringe a recognized right by law or a legitimate interest and to go
through the preliminary procedure. With regard to the last condition of completing the preliminary procedure, it should be noted that in the case of actions filed
by the commissioner this is not mandatory21.
As for the term of exercise of the action, it is 6 months from the moment
when the documents are communicated by the secretary of the respective territorial administrative unit to the commissioner. In the event that the documents are

Mihai Ciobanu, Marian Nicolae, Noul Cod de procedură civilă. Comentat și adnotat, Vol. I, Universul Juridic Publishing House, Bucharest, 2013, pp.158-160.
19
Objective administrative litigation refers to those situations in which the applicant seeks to defend
an objective right or a legitimate public interest. See also Tudor Chiuariu, Contenciosul administrativ, Hamangiu Publishing House, Bucharest, 2020, pp. 112-113 and Cătălin-Silviu Săraru, Drept
administrativ. Probleme fundamentale ale dreptului public, C.H. Beck Publishing House, Bucharest, 2016, pp. 443-444.
20
Decision of the Constitutional Court no. 1353 of December 10, 2008.
21
See art. 7 para. (5) of the Law no. 554/2004.
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not communicated, the term runs from the moment when the commissioner became aware of the illegal act22. There is a difference in the case of normative
administrative acts that can be challenged at any time, not being subject to a certain term.
As regards the competent court, from a material point of view, the competent court is the tribunal and, from a territorial point of view, it is the court at
the seat or domicile of the defendant. As it results from the legal text, the action
is exempt from stamp duty and the introduction of the action has a suspensive
effect on the contested act, so until the resolution of the action, the act will not
produce effects23.
4. Administrative oversight exercised through the National Agency
of Civil Servants in the context of the Administrative Code
Considering that by the entry into force of Government Emergency Ordinance no. 57/2019 (Administrative Code) a series of normative acts were totally
or partially abrogated, including the Law no. 188/1999 on the Statute of civil
servants.
In the old regulation art. 22 para. (3) provided that “The National Agency
of Civil Servants has active procedural legitimacy and may notify the competent
administrative contentious court regarding acts by which public authorities or institutions violate the legislation on civil service and civil servants, identified as a
result of their own activity control and the refusal of public authorities and institutions to apply the legal provisions in the field of civil service and civil servants”.
Currently, the Administrative Code has not taken over the text of the law
mentioned above, but provides in art. 403 that The National Agency of Civil Servants may notify the competent administrative contentious court, under the conditions of the administrative contentious law. The same article also stipulates that
the National Agency of Civil Servants may also notify the commissioner in connection with documents it considers illegal issued by the local public administration authorities or by the local public institutions.
As can be seen, the new regulation reconfigures the framework and object
of the action by the National Agency of Civil Servants because it expands the
scope of acts that can be challenged in the administrative court. The same article
also stipulates that the National Agency of Civil Servants has the faculty (possibility) to notify the commissioner in connection with the acts it considers illegal
issued by local public authorities or institutions.
22
The 6-month period is a prescription period. See also Anton Trăilescu, Alin Trăilescu, Legea
contenciosului administrativ, Comentarii și explicații, 3rd revised and added edition, C. H. Beck
Publishing House, Bucharest, 2017, pp. 81-82.
23
Art. 10 of law 554/2004. See also Gabriela Bogasiu, Legea contenciosului administrativ,
Comentată și adnotată, 4th edition, revised and added, Universul Juridic Publishing House, Bucharest, 2018, pp. 143-144.
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With regard to the procedural aspects specific to the action for annulment
filed by the National Agency of Civil Servants, as in the case of the action filed
by the commissioner, the effects of the contested act are suspended.
5. Conclusions
The present study aimed to analyse the institution of administrative oversight, but mainly the attention was directed to the action for annulment filed by
the commissioner.
The key elements of the entire research aimed, on the one hand, to carry
out an objective analysis of the institution, and on the other hand, it aimed as a
novelty to capture and highlight in a timely manner the "transposition" of important regulations and administrative institutions (Law no. 340/2004, Law no.
188/1999, Law no. 215/2001 etc.) in the current configuration of the Administrative Code (GEO 57/2019).
As it results from the present study and regardless of the legislative
changes, the institution of administrative oversight remains an important balancing mechanism in the entire administrative system. Whether we are talking about
an action for annulment filed by the commissioner or whether we are talking
about an action for annulment filed by the National Agency of Civil Servants,
their role is to justify any illegality regarding administrative acts issued by the
authorities and public institutions.
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The Social Body Concerned and Administrative Litigation.
The Stages of a Dispute
Associate professor Dan Constantin MÂȚĂ1
Abstract
The notion of social body is provided in the Romanian Constitution, in connection with the fulfilment of the Government's duties, and defined in Law no. 554/2004 of
the administrative litigation. This category includes non-governmental structures, trade
unions, associations, foundations and any other private legal person, the object of activity
of which is the protection of the rights of different categories of citizens or, as the case
may be, the proper operation of public administrative services. The law of administrative
litigation assimilates the notion of social body to that of a person injured by a public
authority by means of an administrative act or by the failure to settle a request within the
legal term. Through the action drawn up, the social body may claim the damage of a
legitimate public interest or of the legitimate rights and interests of certain natural persons. Considering these legal provisions in the doctrine and case law of administrative
litigation, a long dispute has emerged regarding the category of litigation triggered by
the action filed by the social body. In one case, it was considered that we are in the presence of an objective litigation, and therefore the social body can file the action on the
basis of a damage to a legitimate public interest, without the possibility to claim damage
compensation. In another case, representing the majority in both the doctrine and case
law, it was stated that the action filed by the social body triggers a subjective litigation,
and therefore the petitioner must justify the injury of a subjective right or of a legitimate
private interest. The High Court of Cassation and Justice clarified this issue regarding
the situation in which the subject of referral to the administrative litigation court is represented by an association. By Decision no. 8/2020, a second appeal was settled in the
interest of the law, being established that an association, as social body concerned, can
claim the legitimate public interest alternatively to the claiming of a legitimate private
interest. The article analyses, from a critical perspective, the evolution of this controversy
in relation to the main doctrinal approaches and to the tendencies of the case law in this
matter.
Keywords: administrative litigation, interested social body, association, legitimate public interest, legitimate private interest.
JEL Classification: K23

1. Introduction
The administrative proceeding is a civil action; therefore, it should comply with the general requirements to exercise any civil proceeding as provided
1
Dan Constantin Mâță - Faculty of Law, “Alexandru Ioan Cuza” University of Iasi, Romania, danmata@uaic.ro.

Administrative Law and Public Administration in the Global Social System

93

under the Code of civil procedure (legal standing, title to pursue the proceedings,
interest to act and to affirm a right). Apart from such general requirements, the
Law no. 554/2004 the administrative litigation2, as from time to time amended,
also provides for special admissibility requirements, which are legal requirements
and, in fact, they need to be complied with when initiating legal proceedings. The
active title to pursue the proceedings and the infringement of a right or harm of a
legitimate interest are among such requirements.
The active title to pursue the proceedings means the existence of a similitude between the petitioner and the one who is holder of an affirmed or
claimed right, unlike the passive title to pursue the proceedings which pertains to
the person against whom legal proceedings have been instituted and who is bound
in the legal relationship of substantive law. The petitioner is responsible to indicate the parties’ title to pursue the proceedings in the civil action, but the administrative court is compelled to verify both the active and the passive titles to pursue the proceedings. According to art. 1 from Law no. 554/2004 the following
have active title to pursue the proceedings in administrative litigation: individuals
or legal entities who deem themselves aggrieved in a subjective legitimate right
or interest by a public authority, including persons who are not the recipients of
an individual administrative act; the Ombudsman; the Public Prosecutor’s Office;
the authority issuing the illegal administrative act; the individual or legal entity
who consider themselves aggrieved in their legitimate rights or interest through
Government ordinances violating the Constitution; the regional governor; the National Agency of Civil Servants; any other subject governed by public law3. The
Law on administrative litigation assimilate two entities to the person aggrieved
by a public authority through an administrative act or by such authority's failure
to resolve such person's petition within the timeframe provided by law: the group
of individuals and the social body.
The aggrieved right is defined as being “any fundamental right recognized by the Constitution of Romania or by law, which has been harmed through
an administrative decision” [art. 2 paragraph (1) point (o) from Law no.
554/2004]. The traditional opinion in the Romanian judicial doctrine is that the
administrative proceeding seeks to recover subjective rights following illegal administrative acts. The controversies reside around the possibility of harming a
legitimate interest, this being a substantive law concept which is not to be con-

2

Published in the “Official Journal of Romania”, Part I, no. 1154 of 7 December 2004.
Dan Constantin Mâță, Drept administrativ [Administrative Law], 2nd volume, 2nd edition, Universul Juridic Publishing House, Bucharest, 2019, pp. 194-200.
3
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fused with legal interest, requirement to exercise the right to introduce legal proceedings in the civil trial4. The classical doctrine does not accept the administrative acts harming a simple interest to be subject to the control of the administrative court, as they may be eventually subject only to administrative control5. Following revision of the Constitution in 2003, the current law on the administrative
litigation regulated, in a unique manner, the possibility of protection, by administrative proceedings, of a legitimate interest, both public and private6. The doctrine presents the concept of legitimate interest as legal situation previous to the
subjective right, such right required to be personal, direct, actual and legal7.
In the Romanian administrative litigation, the rule is that the individuals
or legal entities governed by private law who consider themselves aggrieved
through an administrative act may claim infringement of a public legitimate interest, solely subsidiary to infringement of a subjective right or of private legitimate interest. Even though such rule has a principle value, a regulation regarding
concerned social bodies resulted in generating doctrine controversies and a nonunitary case law. The panel of judges of the High Court of Cassation and Justice
recently ruled on such a non-unitary practice, by the review for uniform interpretation of the law, reconfirming the rule above cited.
In order to understand the stages of such controversy and the arguments
of the Supreme Court, we will need to first analyse the concepts of subjective
administrative litigation, objective administrative litigation and the concept of
concerned social body.

4
Gabriela Bogasiu, Legea contenciosului administrativ, comentată și adnotată. Cuprinde legislație,
jurisprudență și doctrină [Administrative Litigation Law, commented and annotated. Covers legislation, case law and doctrine], 3rd edition, Universul Juridic Publishing House, Bucharest, 2015, p.
51.
5
Constantin Hamangiu, Richard Hutschneker, George Iuliu, Recursul în casație și contenciosul
administrativ. Comentariul legilor Curții de Casație și a Contenciosului administrativ, după
doctrină și jurisprudență [Cassation Appeal and Administrative Litigation. Comment on the laws
ruled by the Court of Cassation and Administrative Litigation, according to doctrine and case law],
„Națională” S. Ciornei Publishing House, Bucharest, 1930, p. 471.
6
In the evolution of the Romanian administrative litigation law the only regulatory act which still
regulated the matter of protecting the interests was the Law for the formation of the State Council
of 11 February 1864. This regulatory act, which was in force for merely two years provided for the
competency of the State Council to hear the conflicts “arisen between the administration and the
individuals or other legal persons whose interests are harmed through an administrative measure”.
For details see Verginia Vedinaș, Tratat teoretic și practic de drept administrativ [Theoretical and
Practical Treatise on Administrative Law], 2nd volume, Bucharest, Universul Juridic Publishing
House, 2018, p. 200.
7
Antonie Iorgovan, Tratat de drept administrativ [Treaties on Administrative Law], 2nd volume,
All Beck Publishing House, Bucharest, 2005, p. 562; Dana Apostol Tofan, Drept administrativ
[Administrative Law], 2nd volume, 3rd edition, Bucharest, C.H. Beck Publishing House, 2015, p.
152.
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2. Subjective administrative litigation and objective administrative
litigation
The classification of administrative litigation in subjective and objective
is made depending on the aggrieved legitimate right or harmed interest and which
is claimed to be protected by the proceedings initiated.
In subjective administrative litigation, the petitioner requests the administrative court the resolution of a dispute on grounds of infringement of a subjective right or harm to a private legitimate interest. Law no. 554/2004 defining the
private legitimate interest as being “the possibility to require a certain conduct, in
view of securing a subjective future and predictable right” [art. 2 paragraph (1)
point p)]. The administrative court will solve the dispute by ruling, as applicable,
any of the solutions provided for by art. 18 from Law no. 554/2004, namely will
void, all or part of the administrative act, will obligate the public authority to issue
a new administrative act, issue a new document or perform a certain administrative operation, or will obligate the public authority to pay for damages to property
and non-pecuniary losses.
The individual or legal entity governed by private law may also claim
defence of a public legitimate interest only as subsidiary to the main defence “insofar as the harm brought to the legitimate public interest logically devolves from
the violation of the subjective right or the private legitimate interest” [art. 8 paragraph (11) from Law no. 554/2004]. By this legal provision, the traditional theory in the Romanian administrative litigation has been reconfirmed, according to
which, the people’s actions are not admissible, whereby an individual might take
credentials for protecting public legitimate interests.
The classical doctrine of the administrative law highlighted that the individual does not become a control agent of the administrative acts lawfulness,
unless such acts refer thereto8 and it is necessary that the action shows for the
petitioner an interest arisen from violation of a right, such action bringing them
a certain advantage or personal profit and not limit solely to a statement of principles which might not result in any benefit9. This opinion resonated with the case
law of the Court of Cassation, as well. Following a practice, quite equivocal intended for enlarging the concept of aggrieved right, in 1933 a ruling was made,
whereby the limited meaning of this concept was reaffirmed to a legal personal
and individual situation10. We also highlight the existence of a refractory stream

8

Constantin Hamangiu, Richard Hutschneker, George Iuliu, op. cit., p. 467.
Constantin G. Rarincescu, Contenciosul administrativ român [Romanian Administrative Litigation], 2nd edition, „Universala” Publishing House Alcalay, Bucharest, 1936, p. 242.
10
N. Jac Constantinescu, Legea contenciosului administrativ. Adnotată cu doctrină și jurisprudență
[Law on Administrative Litigation. Annotated with doctrine and case law], Câmpulung, Ed. Tipografia Gh. N. Vlădescu, s.a. 1930, p. 27.
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of this interpretation, which, loyal to the solidaristic theory, showed that it appears strange, in our times of social and collective concerns, to open the path of
the administrative litigation to the individual, when being aggrieved alone and to
close it, when there are more aggrieved individuals and exactly on the reasoned
grounds they are too many11.
The objective administrative litigation considers the situation whereby
an action seeks securing of legality or defence of general interests. The administrative court will verify whether rights which represent the content of a legal situation with general and impersonal character have been aggrieved and whether a
state of general lawfulness has been prejudiced12. The concept of public legitimate interest is defined in art. 2 paragraph (1) point r) from Law no. 554/2004 as
being an interest related to the rule of law and the constitutional democracy, the
guaranteeing of the citizens' fundamental rights, liberties and duties, the satisfaction of the requirements of a community, the establishing of the jurisdiction of
public authorities. For this type of administrative litigation, regularly the public
authorities hold the capacity of petitioners and they cannot be granted reparations
for damage to property and non-pecuniary losses. Law no. 554/2004 expressly
limits the object of the judicial action grounded on the harm of a public legitimate
interest to the rescinding of the act or the compelling of the defendant authority
to issue an act or another document, or perform another administrative operation, under penalty of delay fees or a fine [art. 8 para. (12)].
The current regulation provides that administrative proceedings may be
initiated on grounds of aggrieved public legitimate interest by the Regional Governor and by the National Agency of Civil Servants, as well as by any subject
governed by public law [art. 1 paragraph (8) from Law no. 554/2004]. In particular, art. 1 paragraph (5) from Law no. 554/2004, the Public Prosecutor’s Office
is recognized the right to refer the case to the jurisdictional Administrative Litigation Court at the place of business of the issuing public authority when it finds
that, in the issuance of a regulatory administrative decision, a public interest is
harmed. A part of these public authorities (such as Public Prosecutor’s Office,
Ombudsman, and the National Agency of Civil Servants) may initiate objective
administrative litigation as well as subjective administrative litigation on behalf
of aggrieved individuals and legal entities governed by private law13. Irrespective
of the holder, the actions initiated by persons governed by public law and by any
public authority for the defence of a public legitimate interest cannot be withdrawn, unless they are also introduced for the defence of rights and legitimate
interests which the individuals or legal entities governed by private law are entitled to.

11
Petre Strihan, Contenciosul administrativ ca factor de progres [The Administrative Litigation as
Factor for Progress], „Litera” Printing Press, Bucharest, 1935, p. 17.
12
Verginia Vedinaș, op. cit., p. 200.
13
Ibid, p. 203.
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3. Social body concerned
The social body concerned are defined in the Law on administrative litigation as non-governmental structures, trade unions, associations, foundations,
and other similar entities, whose scope is to protect the rights of various categories of citizens, or, as the case may be, to ensure the adequate operation of the
public administrative bodies [art. 2 para. (1) point s)]. This form of the definition
remained unchanged as of entering into force of this regulatory act, on 6 January
2005, and up to date.
The regulation of the social body concerned, as subject for referral to the
Administrative Court, has a unique character in the Romanian legislation. The
concept of constitutional value, as art. 102 from the Constitution, regarding the
role and the structure of the Government sets forth in paragraph (2) that in the
exercise of its powers, the Government shall co-operate with the social body concerned. Thus, the principle of Government activity transparency has been consecrated, based on which the Government is not superimposed to the civil society
and it is compelled to collaborate with all social entities14. To this constitutional
provision, a series of problems highlighted in the doctrine, such as lack of constitutional relevance of such relationships for the governing process and absence of
a legitimacy criteria which qualify these social entities to the collaboration with
the Government15.
The text of art. 102 paragraph (2) from the Constitution is not clear with
regard to the meaning of the concept of social body but it is deemed to cover
social body legally formed and structured, conducting activity according to national, economic and social values and which represent large social and professional groups. By way of example, trade unions, employers’ organisations, associations, foundations and any other professional organisations and groups16. The
political parties do not fall under this category as they pursue exclusively political
purposes and neither religious cults as Romania is a secular state17.
The law on administrative disputes acquired the concept from the Constitution and the definition covers a series of social body: trade unions, associations and foundations. The enumeration is intended for example as, further to a
drafting technique, subject to criticism, the law considers concerned social body
14

Ioan Muraru, Elena Simina Tănăsescu (coordinators), Constituția României. Comentariu pe articole [Constitution of Romania. Comments per article], Bucharest, C.H. Beck Publishing House,
2008, p. 945.
15
Cristina Ionescu, Corina Adriana Dumitrescu (coordinators), Constituția României. Comentarii
și explicații [Constitution of Romania. Comments and explanations], Bucharest, C.H. Beck Publishing House, 2017, p. 1057.
16
Mihai Constantinescu, Antonie Iorgovan, Ioan Muraru, Elena Simina Tănăsescu, Constitution of
Romania Revised. Comments and explanations, Bucharest, All Beck Publishing House, 2004, p.
160.
17
Cristina Ionescu, Corina Adriana Dumitrescu (coordinators), op. cit., p. 1058.
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also any such entities. The employers organizations and the federations are
among the categories which have not been listed but they are accepted in the
doctrine18. The legal text provides for two limitative criteria regarding the scope
of activity of social body: protection of rights of various categories of citizens
and good operation of the administrative public services. Because they are nongovernmental structures, all these social body are legal entities governed by private law, conducting certain activities of public interest, including certain public
services delegated by the state and by the administrative and territorial entities19.
Notwithstanding this faulty regulation, the social body concerned has a
privileged position among the subjects of referral to the Administrative Court. It
is not the recipient of the administrative act for which it seeks remedy, but it is
assimilated to the aggrieved person under the provisions of art. 2 paragraph (1)
point a) from Law no. 554/2004. Following such assimilation, the social body
concerned may refer to the Administrative Court in order to declare the administrative act void and null, to recognize a right or a legitimate interest or for remediation. The privileged character of its position resides in the possibility to claim
harm brought through the challenged administrative act to either a public legitimate interest or to the legitimate rights and interests of determined individuals.
Also, a significant fact is that in the initial version of Law no. 554/2004, the social
body could claim solely the harm brought to a public interest by the challenged
administrative act. Subsequently, following amendments to Law no. 262/200720,
the alternative of public legitimate interest has been regulated with the rights and
legitimate interests of certain determined individuals. Such extension was considered beneficial, as thus, the social body concerned are no longer limited to
initiate the administrative litigation solely by excess of power, resulting in issuing
a regulatory administrative act and which harms a public interest21.
A superficial overview on such legal provisions would allow for the conclusion that the social body concerned may initiate objective administrative litigation proceedings claiming harm brought to a public legitimate interest without
justifying a harm brought to a subjective right and private legitimate interest. The
doctrine drew attention on such danger when interpreting the limits of the actions
initiated by the social body, showing that the law assimilates it with the aggrieved
person and not with the subjects governed by public law. The social body may
not claim harm brought to certain rights or legitimate interests not covered by

18
Benonica Vasilescu, Drept administrativ [Administrative Law], 3rd edition, Bucharest, Universul
Juridic Publishing House, 2017, p. 302.
19
Anton Trăilescu, Alin Trăilescu, Legea contenciosului administrativ. Comentarii și explicații
[Law on administrative litigation. Comments and explanations], 3rd edition, Bucharest, C.H. Beck
Publishing House, 2017, p. 46.
20
Law no. 262/2007 for the amendment and supplement of Law on administrative litigation no.
554/2004, published in the „Official Journal of Romania”, Part I, no. 510 of 30 July 2007.
21
Emilia Lucia Catană, Drept administrativ [Administrative Law], Bucharest, C.H. Beck Publishing House, 2017, p. 347.
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their scope of activity, as the law does not recognize their right to actio popularis22. Consequently, one should accept that the social body concerned has the
possibility to initiate only a delegated subjective administrative litigation, which
is grounded on two main rules: a) the individuals protected by the action of the
social body must be, regularly, members thereof; b) the protection of individuals
cannot occur against their will23. An express mandate from the members is not
necessary, as the social body does not need to initiate the proceeding on behalf of
the members, the law recognizing its active procedural legitimacy on their own
behalf 24.
In agreement with the provisions of art. 2 paragraph (1) point (a) from
Law no. 554/2004, the social body may claim harm through a challenged administrative act of a public legitimate interest, but solely in compliance with the requirements of art. 8 paragraph (11) from the same regulatory act. A public legitimate interest can be claimed only as subsidiary, insofar as the harm brought to
the legitimate public interest logically devolves from the violation of the subjective right or the private legitimate interest. Some authors accepted also the possibility of initiating actions grounded on public legitimate interest with the annotation that they can only address the rescinding of the act or the compelling of the
defendant authority to issue an act or another document, or perform another administrative operation, under penalty of delay fees or a fine25.
In the case law of the High Court of Cassation and Justice, the decisions
ruled addressed a restrictive interpretation of the concept of social body and of
the type of administrative litigation it may initiate. For example, a ruling of 2007
showed that the action whereby a trade union claims annulment of a competition
for holding a public office is lacking interest, under the conditions in which, none
of the trade union members registered in the respective competition26.
The administrative courts within more Courts of Appeal aligned to a nonunitary practice regarding the matter, whether a social body concerned may initiate an administrative litigation grounded mainly on harm brought to a public legitimate interest or whether the same needs to be subsidiary to a private legitimate
interest. Thus, certain courts considered that the social body may claim rescinding
of the administrative act, compelling of the defendant authority to issue an act or
another document or to conduct a certain administrative operation on grounds of

22

Cătălin-Silviu Săraru, Contenciosul administrativ român [Romanian Administrative Litigation],
Bucharest, C.H. Beck Publishing House, 2019, p. 155; Benonica Vasilescu, op. cit., p. 302.
23
Ovidiu Podaru, Organismul social interesat – un jolly joker controversat în contenciosul administrativ [The social body concerned – a controversial jolly joker in the administrative litigation],
in “Romanian Case Law Magazine”, no. 5, 2016, accessible on https://sintact.ro.
24
Cătălin-Silviu Săraru, op. cit., p. 156.
25
Iuliana Rîciu, Procedura contenciosului administrativ. Aspecte teoretice și repere jurisprudențiale [Procedure of Administrative Litigation. Theoretical Aspects and Case Law References], Bucharest, Hamangiu Publishing House, 2012, pp. 87-88.
26
Apud Ovidiu Podaru, op. cit., accessible on https://sintact.ro.
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harm brought to a public legitimate interest. By such a claim, reparations for damage to property and non-pecuniary losses cannot be requested. Within such an
interpretation, the administrative litigation initiated by the social body is an objective administrative litigation.
Other courts found that the administrative act may be declared void only
if the petitioner evidenced that such act resulted in a harm of a subjective right or
a private legitimate interest. In other words, the administrative litigation initiated
by the social body concerned may only be a subjective administrative litigation.
The public legitimate interest may not be claimed unless there is a causal relation
between the harm of such interest and infringement of a subjective right or of a
private legitimate interest. The proceeding initiated by the social body concerned
on main grounds of harm to a public legitimate interest must be denied as inadmissible, as the plea of lack of interest was admitted.
Such a non-unitary practice resulted in the need for a referral in the interests of the law became necessary for the interpretation and enactment of the legal
provisions by rescinding of an administrative act, upon the request of a social
body concerned. The referral in the interests of the law has been initiated by the
Management Council of the Court of Appeal Brașov which referred to the High
Court of Cassation and Justice in the legal matter whether when the motion is
filed by an association (social body concerned), the claim of the public legitimate
interest must or must not be subsidiary to the claim of a private legitimate interest.
4. Decision of the High Court of Cassation and Justice no. 8/2020.
Arguments and resolution
By the Decision no. 8/2020, the panel of judges High Court of Cassation
and Justice, in the review for uniform interpretation of the law ruled that for the
exercise of lawfulness control upon administrative acts, requested by associations, in their capacity of social body concerned, claim of public legitimate interest must be subsidiary to the claim of private legitimate interest, the latter arisen
from the direct relation between the administrative act subject to lawfulness control and to the direct purpose and objectives of the association, according to the
articles of association27.
The examination of the legal matter referred to the Supreme Court starts
from the presumption that in Romanian administrative litigation law, traditionally, the regulation was that individuals and legal entities governed by private
law may initiate proceedings whereby defence of a private legitimate interest is
claimed. In consideration of the provisions of art. 8 paragraph (11) from the Law
27

The Decision of the High Court of Cassation and Justice no. 8/2020 regarding interpretation and
unitary enactment of the provisions of art. 1 paragraph (1), art. 2 paragraph (1) point a), r) and s)
and art. 8 paragraph (11) and (12) from the Law on Administrative Litigation no. 554/2004, as from
time to time amended, published in the „Official Journal of Romania”, Part I, no. 580 of 2 July
2020.
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no. 554/2004, the Court found that the social body concerned are legal persons
governed by private law, therefore their right to ground the motions in administrative litigation claiming the defence of a public legitimate interest is conditioned
by the existence of a private legitimate interest, and there should be a tight relation between the same.
Moreover, the High Court of Cassation and Justice highlighted that the
attribute of concerned of the respective social body means registration of defence
of public interest in the articles of association, as main line of business. Therefore,
observance of the specialty principle of the entitlement to take action of an association, petitioner in the administrative litigation is a requirement for the admissibility of the motion file. A contrary interpretation might result in allowing an
association to file a motion without the existence of a minimum relationship between the line of business of the respective entity and the rights of those to the
interest of whom the entity acts, resulting in a true popular action. As such possibility cannot be accepted for the administrative litigation there results that the
social body may claim harm brought to a public legitimate interest by an administrative act (regulatory or individual), but solely within the limits specific to the
administrative litigation.
5. Conclusions
The doctrine and case law-based controversy regarding categories of administrative litigation which may be filed by the motions of the social body concerned show us that even after a decade and a half since entry into force, the Law
on administrative litigation is still vulnerable on certain essential elements. In this
case, the situation also explains by lack of a previous tradition and lack of regulation on such entities, as subjects referring to administrative courts assimilated
to the aggrieved person. In addition, express mention of the possibility to claim
either a public legitimate interest or a right and legitimate interest of determined
individuals was meant to strengthen contradictory interpretations. Solving such
legal matter by the High Court of Cassation and Justice was required on the background of a high number of disputes filed by associations and trade unions, in the
capacity of social body concerned. An important aspect regarding Decision no.
8/2020 of the High Court of Cassation and Justice is that the legal matter claimed
by the petitioner considered only an association, in the capacity of social body
concerned. By the arguments showed we consider that this solution is applicable
to other subjects referring to the administrative court, acting in the capacity of
social body concerned.
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Some Discussions Regarding the Establishment and Contestation of
Fiscal Precautionary Measures
Lecturer Alin TRĂILESCU1
Abstract
The precautionary measures represent means of preserving the patrimony of the
taxpayers and, at the same time, of guaranteeing the execution by them of the fiscal obligations. Being used by the fiscal bodies and having an impact on the economic activity of
the taxpayers, the precautionary measures present a special theoretical and practical
interest. For this reason, the author aims to detect doctrinal and jurisprudential controversies in connection with certain procedural aspects regarding the establishment of precautionary measures, such as, for example, the hearing of the taxpayer under the conditions of art. 9 of the Fiscal Procedure Code, expressing its own opinion on the fulfillment
by the fiscal body of this precondition that is limited to the taxpayer's right to be heard.
The author also aims to highlight, from a critical perspective, the legislative inconsistencies, on the one hand, regarding the procedure for challenging the acts establishing and
applying precautionary measures and, on the other hand, regarding the order of priority
provided by law for the unavailability of the taxpayer's assets and income. At the same
time, the author highlights the legislative inconsistencies in the matter of fiscal and criminal precautionary measures from the perspective of Decision no. 581/2019 pronounced
by the Constitutional Court of Romania, as well as the practical implications of this noncorrelation. Finally, capitalizing on these controversies, inconsistencies and legislative
inconsistencies, the author formulates several proposals for de lege ferenda.
Keywords: fiscal precautionary measures, establishment, contestation, fiscal
law.
JEL Classification: K34

1. Introduction. The notion, forms and legal nature of precautionary
measures in fiscal matters
a) In general, the precautionary measures consist in making unavailable
the traceable movable and immovable assets of the debtor, in his or a third party's
possession, in order to capitalize them at the moment when the creditor of a sum
of money will obtain the enforceable title2.
In particular, in tax matters, precautionary measures are a means of guaranteeing3 the execution of fiscal obligations, consisting of measures to preserve
1

Alin Trăilescu – Faculty of Law, West University of Timişoara, Romania, alin.trailescu@e-uvt.ro.
See Carmen Negrilă, in Gabriel Boroi (coord.), Noul Cod de procedură civilă. Comentariu pe
articole, Vol. II, Ed. Hamangiu, Bucharest, 2013, p. 491.
3
The Fiscal Procedure Code also regulates other types of guarantees for the execution of fiscal
obligations, respectively: surety, letter of bank guarantee, recording of funds at the disposal of the
2
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the debtors' assets by making their traceable assets unavailable in the event of
their forced execution, the purpose being to prevent their disappearance, degradation or diminution of patrimonial assets.
Thus, unlike enforcement acts and operations that are specific to the enforcement phase (procedure), precautionary measures are always in place before
enforcement begins against the debtor. In other words, as it has been shown in
the jurisprudence4, the precautionary measures always precede the measures of
forced execution and are not confused with the latter, possibly being able to be
transformed5, under the conditions of the law, into measures of forced execution.
b) Regarding the forms of fiscal precautionary measures, they may consist6 of:
- insurance seizure on the taxpayer's traceable movable and immovable
property - regardless of whether they are in the possession of third parties7 (based
on leases, leases, concessions, leases and others) or are encumbered with encumbrances8 -, including securities and intangible movable property; and
- the insurance seizure on the traceable amounts due to the debtor by third
parties and on the traceable cash availabilities from the bank accounts.
c) In terms of their legal nature, fiscal precautionary measures are a
means of guaranteeing the payment of taxes lato sensu, with the aim of preserving
the taxpayer's patrimony in the event of its forced execution.
In accordance with the provisions of points 51, 56 and 83 of Annex no.
1 to the Order of the National Agency for Fiscal Administration (A.N.A.F.) no.
2546/2016, by establishing the insurance seizure, a mortgage right is constituted
in favour of the fiscal body, which confers on it a preferential right to pursue the
taxpayer's assets.
However, we note that these provisions of the mentioned normative administrative act are illegal, as they contradict the provisions of the Fiscal Procedure Code which stipulates that only the enforceable seizure represents a legal
fiscal body, mortgage, pledge (see Alin Trăilescu, Răspunderea patrimonială pentru obligaţiile
fiscale, Ed. Universul Juridic, Bucharest, 2015, p. 208).
4
See, for example, C. Ap. Cluj, S. cont. adm., S. civ. no. 229/2016, apud Viorel Terzea, Contenciosul fiscal, Practică judiciară adnotată şi reglementarea din noul Cod de procedură fiscală, Ed.
Hamangiu, 2017, p. 286.
5
Thus, art. 213 para. (3), second thesis, FPC stipulates that "the precautionary measures ordered
both by the competent fiscal bodies and by the courts or other competent bodies, if they have not
been abolished under the law, remain valid throughout the period of forced execution, without fulfilling other formalities".
6
See, in this sense, art. 213 para. (2) FPC, as well as the provisions of point 19 of Annex no. 1 to
the Order of the A.N.A.F. no. 2546/2016 for the approval of the Procedure for the application of
precautionary measures by the competent fiscal bodies and for the approval of the models, the way
of using and keeping some forms (Official Gazette no. 703 of September 9, 2016).
7
See, to this effect, point 28 letter c) of Annex no. 1 to the A.N.A.F. no. 2546/2016.
8
Thus, art. 231 FPC, to which art. 213 para. (2) second thesis FPC, stipulates that "the third party
cannot oppose the seizure of an asset of the debtor, invoking a right of pledge, right of mortgage or
a privilege".
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mortgage9, not the precautionary seizure. However, these measures ordered by
the fiscal body cannot be confused, the executory seizure being, as the name suggests, a measure of forced execution.
Apparently, this legislative inaccuracy is not such as to affect the interest
of the tax authority in collecting tax receivables, provided that, de lege lata, any
acts of disposition (including encumbrances) regarding the goods seized preventively are struck by absolute nullity, if they intervene after the publication of the
seizure in the land book.
However, we consider that it is necessary for the legislator to intervene
to clarify this issue because, otherwise, the mortgage noted by the tax authority
in the land book of the taxpayer's property, based on the decision to establish the
insurance seizure, would not have a legal basis and, from for this reason, it could
be deleted.
2. Controversies regarding the establishment of precautionary
measures. The problem of listening to the taxpayer before issuing the decision to institute these measures
a) Ab initio, we specify that precautionary measures may be established
only on the debtor's traceable assets, i.e., on those assets that may be subject to
enforcement, under the law and up to 150% of the value of the estimated or, as
the case may be, established claim. by the fiscal body.
These measures may be ordered by the competent tax authorities10 only
in exceptional cases, i.e., when there are indications of a concrete and objective
danger for the debtor to evade, hide or waste his assets, making it impossible or
difficult to collect of the tax receivables.
Thus, the jurisprudence11 has shown that precautionary measures are exceptional measures and can be established only if it proves a bad faith attitude of
the debtor, in the sense that he tries to steal, hide or destroy his assets in order to
thwart efforts. tax authorities to enforce the tax claim.
Therefore, the mere establishment of tax obligations is not, in itself, a
reason for taking precautionary measures, the tax authority having the obligation
to motivate such measures, which means that it must prove the abusive behaviour
of the debtor and the existence of serious indications12 from which results in his
9

Thus, art. 242 para. (6) FPC provides that: “The seizure applied on real estate pursuant to par. (5)
[by the fiscal executor within the forced execution procedure of the debtor - our note] constitutes a
legal mortgage”.
10
Regarding the competence of the fiscal bodies, from all the provisions of Annex no. 1 to the
Order of the A.N.A.F. no. 2546/2016 results that precautionary measures can be ordered: by the
fiscal control bodies; by fiscal bodies other than the control ones; by enforcement bodies in special
cases (before the start of enforcement).
11
See C. Ap. Cluj, S. cont. adm., Sent. no. 229/2016, apud Viorel Terzea, op. cit., p. 286-287.
12
For example, there are such indications: the history of the taxpayer's fiscal behavior; emptying
the accounts of the debtor company; the fiscal antecedents of the associates or administrators of the
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intention to evade the fulfilment of fiscal obligations.
b) Both the insurance seizure and the precautionary seizure may be established by a motivated13 decision14 by the competent fiscal body, both before15
and after the issuance of the tax claim, including on the occasion of fiscal controls
or joint and several liability, but in any case, before the enforcement of the debtor
begins.
b1) In the doctrine16 it was opined that the decision to institute precautionary measures issued in the absence of hearing the taxpayer according to the
rule imposed by art. 9 para. (1) of the Fiscal Procedure Code (FPC) which regulates the right to be heard, showing that this right is limited to the right to defense,
as well as the right to good administration provided by art. 4117 of the Charter of
Fundamental Rights of the European Union.
Thus, art. 9 para. (1) FPC provides that "before taking the decision, the
tax authority is obliged to ensure the taxpayer the opportunity to express their
views on the facts and circumstances relevant to the decision." This legal provi-

commercial company; sale of the company's assets; alienation, concealment or substitution of goods
of other value; destruction of property, etc.
13
Thus, art. 213 para. (5) FPC provides that "the decision to institute precautionary measures must
be motivated and signed by the head of the competent fiscal body". The reasons for taking precautionary measures must be mentioned, in detail, in the supporting report on the basis of which the
decision to institute these measures is issued, as it results from the provisions of points 24, 25 and
27 of Annex no. 1 to the Order of the A.N.A.F. no. 2546/2016.
14
Thus, art. 213 para. (4), first thesis, FPC provides that "precautionary measures shall be ordered
by a decision issued by the competent tax authority". This decision must identify and individualize
the unavailable movable and immovable property (since seizure cannot be applied, in a generic
way, to the debtor's property) and must also include information on the value of such property and
the level of estimated tax receivables; as the case may be, established by the fiscal body (see, in this
sense, Annex no. 3 to the ANAF Order no. 2546/2016 which contains the model of the decision to
institute precautionary measures).
15
Thus, art. 213 para. (3), first thesis, FPC provides: "These measures (insurers – our note) may be
taken before the issuance of the claim, including in the case of controls or joint and several liability.”
Further, art. 213 para. (7) FPC provides: “If the precautionary measures were taken before the issuance of the debt security, they shall cease if the debt security has not been issued and communicated within a maximum of 6 months from the date on which the precautionary measures were
ordered. In exceptional cases, this period may be extended by up to one year by the competent tax
authority by decision. The fiscal body has the obligation to issue the decision to lift the precautionary measures within maximum two days from the fulfillment of the term of 6 months or one year,
as the case may be, and in case of seizure the insurer to release the guarantee”.
16
See Cosmin - Flavius Costaş, in Codul de procedură fiscală. Comentariu pe articole, Ed. Solomon, Bucharest, 2016, p. 436, as well as the court decisions to which this author refers.
17
Art. 41 of the CDFUE provides, in par. (1), that "everyone has the right to be treated impartially,
fairly and within a reasonable time by the institutions, bodies, offices and agencies of the Union in
respect of his or her problems" and further in para (2), that “this right shall include in particular: (a)
the right of every person to be heard before any individual measure which could affect him or her
is taken; (b) the right of any person to have access to his or her file, while respecting the legitimate
interests of confidentiality and of professional and business secrecy; (c) the obligation of the administration to give reasons for its decisions”.
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sion is also limited to the right to information provided by art. 31 of the Constitution which, at par. (2), stipulates that “public authorities, according to their
competences, are obliged to ensure the correct information of citizens on public
affairs and on matters of personal interest”. Also, in support of this doctrinal opinion, it can be invoked the fact that art. 9 para. (1) FPC, mentioned above, is corroborated with art. 46 para. (2) letter j) FPC, according to which the administrative-fiscal act must include among its elements also “mentions regarding the hearing of the taxpayer”.
b2) This opinion was expressed on the basis of the non-unitary jurisprudence of the courts, the issue of the taxpayer's right to be heard before issuing
decisions to establish precautionary measures raising difficulties not only theoretical but also practical.
Thus, some courts have ruled in the sense that the lack of hearing of the
taxpayer translates into non-compliance with a procedural condition when issuing
the administrative-fiscal act, opting for its annulment18. This guidance of the
courts is based on the case law of the Court of Justice of the European Union,
according to which respect for the right of the person to be heard before any decision that could harm his or her interests is a component of respect for the right
to defense [Kamino International Logistics BV (C-129/13), Datema Hellman
Worldwide Logistics BV (C-130/13)].
On the other hand, other courts have ruled that, even if it were interpreted
as an obligation to hear the taxpayer in the event of the imposition of precautionary measures, the legislator did not establish a sanction to invalidate the act drawn
up without fulfilling this obligation, and a possible relative nullity implies on the
part of the interested person the proof of the occurrence of an injury that could
not be removed otherwise than by annulment of the act19. The latter guidance of
the courts is based on a more nuanced case law of the Court of Justice of the
European Union, according to which a breach of the rights of the defense, in particular the right to be heard, does not lead to the annulment of the decision taken
following the administrative procedure, in the absence of such an irregularity, the
proceedings could have had a different outcome [Case C-301-87 France v Commission Case C-288-96 Germany v Commission -141/08), Storck v OHIM (C96/11 P)]. In other words, the lack of hearing of the taxpayer does not entail the
annulment of the administrative-fiscal act de plano, this sanction intervening only
if the interested person proves an injury that could not be removed otherwise than
by annulling the act.
b3) We agree, sharing the opinions expressed in the doctrine20, that in
principle, according to art. 9 para. (1) FPC, the fiscal body has the obligation,
18

See C. Ap. Cluj, S. cont. adm., Sent. no. 229/2016, apud. Viorel Terzea, op. cit., p. 287-292.
See C. Ap. Timişoara, S. cont. adm. şi fisc., Sent. no. 179/2016, apud. Viorel Terzea, op. cit., p.
293.
20
See Cosmin - Flavius Costaş, op. cit., p. 29-30; Sorina Doroga, Drepturile contribuabililor. Mecanisme de protecţie europene şi intrenaţionale, Ed. C.H. Beck, Bucharest, 2019, p. 259 -260.
19
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before issuing the fiscal decision, to invite the taxpayer to express, within a reasonable time, his point of view (in writing and verbally) regarding the relevant
facts and circumstances in making the decision, as well as to take into account
the observations, explanations and evidence provided by the taxpayer, after, in
advance, the tax authority must make available to the taxpayer all relevant information and documents taken into account when issuing the tax decision.
De lege lata, the non-compliance with the taxpayer's right to be heard
entails either the nullity of the administrative-fiscal act in the cases expressly provided by law21, or the annulment22 of the act, conditioned by proving an injury
that could not be removed other than by annulling the act.
We consider, however, that the violation of the right to be heard should
attract in all cases - except for the situations provided by art. 9 para. (2) FPC, the
nullity of the decisions issued by the fiscal bodies, as this right of the taxpayer is
circumscribed to the principles of the right to good administration and the right
to defense enshrined in the jurisprudence of the Court of Justice of the European
Union, and disregard of these principles cannot be tolerated in favor of the fiscal
body to the detriment of the taxpayer who risks, until the proof in the process of
an injury caused by the violation of this right, to suffer irreparable damages or
very difficult to repair.
Among these exceptional situations provided by art. 9 para. (2) letter a)
23
FPC in which it is not obligatory to hear the taxpayer before issuing the tax

21
For example, art. 26 para. (3), first thesis, FPC expressly provides that: “By exception from the
provisions of art. 9 para. (4) the decision to attract joint and several liability issued without hearing
the person to whom the liability was drawn up is null”. Also, art. 139 para. (4) FPC provides that:
“The taxation decision issued under the conditions of this article (following the documentary verification – our note) without hearing the taxpayer is null”.
22
The sanction of annulment of the administrative-fiscal act is provided by art. 49 para. (3) FPC
according to which “the fiscal administrative acts by which other legal provisions are violated than
those provided in par. (1) (in art. 49 – our note) are voidable”. Regarding art. 49 para. (1) FPC, it
has the following content: “The fiscal administrative act is null in any of the following situations:
a) it is issued in violation of the legal provisions regarding the competence; b) does not include one
of its elements regarding the name, surname and quality of the authorized person of the fiscal body,
name and surname or name of the taxpayer, the object of the administrative act or the signature of
the authorized person of the fiscal body, except provided in art. 46 para. (6), as well as the issuing
fiscal body; c) is affected by a serious and obvious error. The fiscal administrative act is affected
by a serious and obvious error when the causes underlying its issuance are so flawed that, if they
had been removed before or at the same time as the act was issued, it would have determined its
non-issuance”.
23
Thus, art. 9 para. (2) FPC provides: “The fiscal body is not obliged to apply the provisions of par.
(1) [to hear the taxpayer – our note] when: a) the delay in making the decision determines a danger
for ascertaining the real fiscal situation regarding the execution of the taxpayer's obligations or for
taking other measures provided by law; b) the amount of the fiscal receivables is to be modified by
less than 10% of the value of the previously established fiscal receivable; c) the information presented by the taxpayer, which he gave in a statement or in a request, is accepted; d) enforcement
measures are to be taken; e) the decisions regarding the accessory fiscal obligations are to be issued”.
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decision, there is also the hypothesis when "the delay in making the decision determines a danger for ascertaining the real tax situation regarding the execution
of the taxpayer's obligations or for taking other measures provided by law".
This exceptional hypothesis is taken over by the A.N.A.F. Order no.
2546/2016 which, within the Annex no. 3 (including the model of the decision to
institute precautionary measures), expressly states that, in case of imposition of
precautionary measures, it is not necessary to hear the debtor taxpayer.
We consider that these provisions of the A.N.A.F. Order no. 2546/2016
are in accordance with the provisions of art. 213 - 214 FPC which, regulating
with special title the legal regime of the precautionary measures, does not impose
the obligation of the fiscal body to hear the taxpayer, as well as with the provisions of art. 9 para. (2) letter a) FPC, mentioned above, corroborated with art. 213
para. (1) of the same law which provides that precautionary measures are ordered
precisely when there is a danger that the debtor will evade, hide or waste his
patrimony, endangering or considerably hindering the collection of revenues to
the public budget. All these legal provisions aim at the establishment and enforcement, as a matter of urgency24, of precautionary measures, since as shown in the
doctrine25, precautionary measures are a "surprise element", so that the debtor
does not have the necessary time to take action or facts of a nature to thwart the
effective establishment of the seizure, contrary to the purpose of these measures,
and lead to the futility of the creditor's approach.
In conclusion, given the specificity of the precautionary measures and the
purpose of their establishment, we consider that it is not necessary to hear the
taxpayer before issuing the decision to establish the precautionary measures, because if the bad faith taxpayer is given time to dissipate or diminish the patrimony, the utility of such measures would be lost, to the detriment of the public
interest. Our view is in line with the set of ReNEUAL rules drawn from the case
law of the European courts, which recognizes a derogation from the right to be
heard in those cases where an immediate decision is urgently needed in the public
interest or in those situations where the delay would involve serious risks26.
However, in order to maintain a balance between the public interest consisting in collecting tax claims and the private interest of the taxpayer not to be
affected in carrying out economic activity, we consider it useful to regulate by de
lege ferenda a special litigation procedure for resolving urgency of the actions
having as object the suspension and annulment of the precautionary measures.
24
The urgency of the institution and the application of precautionary measures results from the
provisions of points 37 - 44 and points 63 - 65 of Annex no. 1 to the Order of the A.N.A.F. no.
2546/2016, according to which the decision to institute the precautionary measure is immediately
communicated to the debtor, on the occasion of its execution by the competent fiscal body.
25
See, to that effect, with regard to precautionary measures in common law, Carmen Negrilă, op.
cit., p. 498.
26
See Herwig C. H. Hofmann, Jens-Peter Schneider, Jacques Ziller, Dacian. C. Dragoş (coord.),
Codul ReNEUAL de procedură administrativă a Uniunii Europene, Ed. Universul Juridic, Bucharest, 2016, p. 100.
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We advance this proposal because the law does not offer sufficient guarantees in
this regard, even if art. 213 para. (13) FPC provides that the decision to institute
the precautionary measure may be appealed directly to the administrative court
within 30 days of the communication, without the need to go through the preliminary procedure. In addition, such legislative intervention would also be beneficial for ensuring compliance with the principle of proportionality, which is also
reflected in art. 52 para. (1) of the Charter of Fundamental Rights of the European
Union, which provides that rights - in this case referring to the rights to good
administration and defense - may be restricted in accordance with the principle
of proportionality, ie in respect of a fair balance between general interest objectives, on the one hand, and the need to protect the rights and freedoms of others,
on the other.
3. Legislative inconsistencies regarding precautionary measures
3.1. The parallelism of the procedures for contesting the acts of establishment and application of these measures
As we will show below, the Fiscal Procedure Code regulates a separate
procedure for challenging acts of establishment and effective implementation of
precautionary measures, which, in our view, is not justified.
a) Thus, according to art. 213 para. (13) FPC, the decision to institute
precautionary measures can be challenged by any interested person, within 30
days from the communication, directly to the competent administrative contentious court27, without the need to go through the preliminary administrative procedure, as is the rule in the matter of contesting the fiscal administrative acts.
Specifically, art. 213 para. (13) FPC provides: “By derogation from the
provisions of art. 7 of the Law on administrative litigation no. 554/2004 (which
regulates the preliminary procedure - our note), with the subsequent amendments
and completions, against the decision ordering the establishment of precautionary
measures, provided in par. (4), the interested party may appeal, within 30 days
from the communication, to the competent administrative contentious court,
without the need to go through the preliminary procedure”.
b) Instead, art. 213 para. (14) FPC stipulates that “against the acts by
which the precautionary measures are carried out, the interested party may appeal

27
The administrative contentious court competent to judge, on the merits, the litigations having as
object the annulment of the decisions establishing the precautionary measures is determined according to the value criterion provided by art. 10 para. (1) of Law no. 554/2004, ie according to the
value of the estimated/established fiscal claim for which the precautionary measures are instituted,
not according to the criterion of the rank of the issuing authority (Minute of the Meeting of the
presidents of the administrative and fiscal contentious sections of the High Court of Cassation and
Justice and courts of appeal from June 22, 2018, available online at www.inm-lex.ro).

Administrative Law and Public Administration in the Global Social System

112

against the execution in accordance with the provisions of art. 26028 (called the
"enforcement appeal") and 26129 (called the "appeal period")”.
In other words, from all these legal provisions it results that against the
precautionary seizure reports and the addresses for setting up the precautionary
seizure (which implement the decisions establishing the precautionary measures)
an enforcement appeal can be made which, in the absence of a legal provision on
the contrary, it is within the competence of the court, in the first instance, so not
of the administrative contentious court which solves only the actions having as
object the annulment of the decisions to institute precautionary measures.
Also, according to these legal provisions, the enforcement appeal must
be filed within 15 days, as the case may be, from the date of communication of
the act implementing the precautionary measure or, in the absence of communication, from the date on which the person concerned became aware in any way
of its existence. Instead, the action in annulment of the decisions to institute precautionary measures may be promoted within 30 days, which runs from the date
of communication of these decisions, according to art. 213 para. (13) FPC.
c) In my opinion, it would be necessary that, by de lege ferenda, the acts
of effective application of precautionary measures be challenged in the contentious-administrative court, as well as the decisions to institute such measures, as
all these have the nature of certain administrative acts of authority, not of forced
execution, not being issued in the procedure of forced execution of the taxpayer.
In addition, it is in the taxpayer's interest and for a better administration of justice
that all these acts - which, moreover, are communicated at once to the taxpayer be challenged in the same procedure, not separately, through different procedures, for no reason. logical to do otherwise.
Also, it would be necessary, by law, to make explicit the content of art.
213 para. (13) FPC, cited above, as it does not enjoy sufficient clarity. Thus, on
28
Thus, art. 260 FPC has the following content: “(1) The interested persons may appeal against any
act of execution performed in violation of the provisions of this code by the enforcement bodies, as
well as if these bodies refuse to perform an enforcement act under the law. (2) The provisions
regarding the temporary suspension of the forced execution provided by the Code of Civil Procedure, republished, are not applicable. (3) The appeal may also be made against the enforceable title
on the basis of which the execution was initiated, if this title is not a decision given by a court or
other court and if there is no other procedure for appealing it. by law. (4) The appeal is introduced
at the competent court (the court, according to art. 651 par. 1 C pr. Civ. – our note) and is judged
in the emergency procedure”.
29
Thus, art. 261 FPC provides: “(1) The appeal may be made within 15 days, under the sanction of
revocation, from the date when: a) the appellant became aware of the execution or of the enforcement act he is contesting, of the communication of the summons or of another notification received
or, in their absence, on the occasion of the forced execution or in another way; b) the appellant
became aware, according to letter a), by the refusal of the enforcement body to perform an enforcement act; c) the interested party took note, according to letter a), by the release or distribution of
the amounts they contest. (2) The appeal by which a third-party claim to have a property right or
another real right over the pursued good may be introduced at the latest within 15 days after the
execution. (3) Failure to file the appeal within the term provided in par. (2) does not prevent the
third party from realizing his right by means of a separate request, according to the common law”.
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the one hand, that legal text provides that the decision to impose precautionary
measures on the debtor's assets may be challenged by the person concerned, such
an interest may be justified by a third party claiming a real right or guarantee over
those assets. On the other hand, this legal text stipulates that the decision to institute precautionary measures is challenged directly in the administrative court
within 30 days from the communication, although the law does not impose the
obligation of the tax authority to communicate this decision to third parties have
a real right, mortgage or pledge over the seized goods belonging to the debtor.
Thus, as they have not been notified of the decision to institute precautionary
measures, we consider that third parties claiming a real right or guarantee over
the debtor's assets may challenge this decision within 30 days from the date on
which they become aware, in any way, about its existence. But, in order to avoid
doubts, we consider that, by de lege ferenda, it is necessary for the fiscal body to
communicate the decision to institute precautionary measures to all persons who
have a real right over the seized property, not only to the taxpayer to whom the
undisclosed property belongs.
3.2. The arbitrariness of the fiscal body regarding the seizure of the
taxpayer's assets
The legislative inconsistency is also reflected in the order of seizure of
the taxpayer's assets, and the consequence is represented by the possibility of the
fiscal body to make these assets arbitrarily and subjectively unavailable.
a) Thus, unlike the common law, for the purpose of protecting the debtor,
the A.N.A.F. Order no. 2546/2016 stipulates that the fiscal precautionary
measures are established in the following order of priority30:
- on movable and immovable property that is not directly used in the activity that constitutes the main source of income of the debtor;
- on the goods that are not directly predestined to carry out the activity
that constitutes the main source of income;
- on movable and immovable property that is temporarily in the possession of other persons on the basis of lease, loan, rental, concession, leasing and
other contracts;
- on a set of goods under the conditions of the provisions of art. 246 of
the Fiscal Procedure Code;
- on machine tools, equipment, raw materials and materials and other
movable property, as well as real estate serving the activity that is the main source
of income;
- on finished products;
- on perishable or degraded goods;
30
This order of unavailability of the debtor's assets is provided by point 28 of Annex no. 1 to the
Order of the A.N.A.F. no. 2546/2016.
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- on the goods held by the debtor in common property with third parties,
for the share held by him.
In this context, it is necessary to specify, regarding the last category of
goods in this enumeration, that the fiscal body cannot seize the debtor's share of
the goods owned in common property with third parties only in subsidiary, in
case the value of own goods it does not fully cover the tax receivable estimated
or, as the case may be, established by the fiscal body31.
b) In accordance with the provisions of point 3332 of Annex 1 to the
A.N.A.F. Order no. 2546/2016, the fiscal body must comply with this order of
priority when the debtor's assets are made unavailable, under the sanction of the
illegality of the precautionary measures.
But, surprisingly, the same legal text stipulates that, when ordering the
precautionary measures, the fiscal body will take into account, in addition to the
order of unavailability of the goods, the possibility of capitalizing them.
We find, therefore, that the fiscal body could choose, subjectively and at
its discretion, the debtor's assets to seize, in violation of the order prescribed by
law, under the pretext that some of these assets are not easily recoverable.
Thus, we consider it useful that, in the future, be regulated, by law and
clearly, the exceptional situations in which the tax authorities have the right to
"abdicate" from the order of unavailability of the taxpayer's assets so as not to
affect his professional or economic activity.

31
Thus, art. 213 para. (12) FPC stipulates that: "If the value of the debtor's own assets does not
fully cover the fiscal claim of the general consolidated budget, precautionary measures may be
established on the assets held by the debtor in common ownership with third parties, for the share
held by him." Also, point 26 of Annex no. 1 to the Order of the A.N.A.F. no. 2546/2016 stipulates
that: “The disposition of precautionary measures may extend to the assets owned by the debtors,
traceable according to law, and if the value of their own assets does not fully cover the estimated/established amount, precautionary measures may be established on the assets owned by the debtor in
common property with third parties, for the share held by him, as well as on the incomes representing traceable amounts due in any capacity to the debtor by third parties and cash in the bank accounts”. And point 34 of this normative act stipulates that “in case the precautionary measures
ordered in accordance with point 28 (which regulates the order of unavailability of goods – our
note) do not cover 150% of the value of the estimated/established claim, the control body will order
the precautionary measures on the incomes representing traceable amounts due in any capacity to
the debtor by third parties and cash in the bank accounts, except for the debtors natural persons, in
which case the verification of their personal fiscal situation is performed”.
32
Thus, point 33 of Annex 1 to the A.N.A.F. no. 2546/2016 stipulates that: “The control body will
not order precautionary measures on the goods from the following category from those provided in
point 28, in case they fall within the insurance of reaching the limit of 150% compared to the value
of the estimated/established claim. When ordering the precautionary measures on the debtor's property, in addition to the order provided in point 28, the possibility of capitalization of the assets shall
be taken into account”.
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4. Non-correlation of the legislation on fiscal and criminal precautionary measures
Beyond these inconsistencies to which we referred previously, together
with Decision no. 581/201933 of the Constitutional Court, a legislative vacuum
was created in the matter of fiscal precautionary measures in case of notification
of the criminal investigation bodies, being necessary that, by de lege ferenda, a
correlation of the regulations in this matter be made, in order to protect the public
interest would be affected in case of non-collection of tax claims.
Thus, by de lege lata, point 5534 of Annex no. 1 to the Order of the
A.N.A.F. no. 2546/2016 stipulates, on the one hand, that the fiscal precautionary
measures cease by right when taking precautionary measures in the criminal case
and, on the other hand, that in case of failure to take precautionary measures in
the criminal case, the fiscal precautionary measures criminal proceedings.
These provisions found a correspondent in the provisions of art. 213 para.
(8), first thesis, FPC which had the following content: “By exception from the
provisions of par. (7)35, in case the precautionary measures have been instituted
and the criminal investigation bodies have been notified according to the law, the
33
Decision no. 581/2019 regarding the exception of unconstitutionality of the provisions of art. 213
para. (8) of Law no. 207/2015 regarding the Fiscal Procedure Code, in the wording prior to the
amendment by Government Ordinance no. 30/2017 for the amendment and completion of Law no.
207/2015 regarding the Fiscal Procedure Code, as well as of art. 213 para. (8) of Law no. 207/2015
on the Fiscal Procedure Code, as amended by Government Ordinance no. 30/2017 (published in the
Official Gazette no. 40 of January 21, 2020).
34
Specifically, point 55 of Annex no. 1 to the Order of the A.N.A.F. no. 2546/2016 has the following content: “In case the criminal investigation bodies are notified, the control body shall proceed
as follows: a) together with the notification of the criminal investigation bodies, the control body
shall notify the enforcement body regarding this notification, as well as on the precautionary
measures ordered. In the situation where precautionary measures were taken according to Law no.
135/2010, on the Code of Criminal Procedure, as subsequently amended and supplemented, and
these concern the same debtor and the same patrimonial assets, the precautionary measures cease
by right by issuing by the control body the Decision to lift the precautionary measures for the precautionary measures ordered by to the control body; b) in the situation when the criminal investigation bodies were notified according to the law and no precautionary measures were taken according to Law no. 135/2010, with the subsequent amendments and completions, the precautionary
measures ordered by the control body subsist until the completion of the criminal process. At the
end of the criminal trial, the competent fiscal body shall proceed in accordance with the provisions
of the criminal court decision. If the completion of the criminal proceedings is carried out by an
order of classification with the maintenance of the damage, the control body makes the necessary
steps in order to issue the debt title or to extend the validity of the precautionary measures up to one
year”.
35
Thus, art. 213 para. (7) FPC has the following content: “If the precautionary measures were taken
before the issuance of the debt security, they shall cease if the debt security has not been issued and
communicated within a maximum of 6 months from the date on which the precautionary measures
were ordered. In exceptional cases, this period may be extended by up to one year by the competent
tax authority by decision. The fiscal body has the obligation to issue the decision to lift the precautionary measures within maximum two days from the fulfilment of the term of 6 months or one
year, as the case may be, and in case of seizure the insurer to release the guarantee”.
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precautionary measures subsist until the date of solving the case by the criminal
investigation bodies or by the court”.
These legal provisions were declared unconstitutional by Decision no.
581/2019 of the Constitutional Court, noting that maintaining the administrativefiscal precautionary measure during the criminal process for a long period of time
(until the taking of criminal precautionary measures or, in their absence, until the
settlement of the criminal proceedings), and not as transitional measure to ensure
the transition in good conditions from the administrative-fiscal procedure to the
criminal one, represents a violation of the right to a fair trial, guaranteed by art.
21 para. (3), as well as the property right, guaranteed by art. 44 of the Constitution.
Since the legislator did not intervene to agree on the provisions of art.
213 para. (8) FPC, aforesaid, with the provisions of the Constitution, they have
ceased their legal effects.
Thus, in this context, the provisions of point 55 of Annex no. 1 to the
Order of the A.N.A.F. no. 2546/2016 according to which the fiscal precautionary
measures are extended by right after the notification of the criminal investigation
bodies, until the taking of the criminal precautionary measures or until the termination of the criminal process, as these provisions remained without legal support
by finding the unconstitutionality of art. 213 para. (8) FPC
Thus, de lege ferenda, it is necessary for the legislator to intervene legislatively in order to regulate the legal situation of the fiscal precautionary measures
in the situation of notifying the criminal investigation bodies. In this sense, it is
necessary for the legislator to take into account the considerations of Decision no.
581/2019 (supra cit.), By which the Constitutional Court held that “taking into
account the negative effects that would result from the cessation of precautionary
measures ordered in the administrative phase administrative procedure to the
criminal one, the Court does not deny the possibility that the precautionary
measures ordered in the administrative procedure remain de jure valid for a short
and transitional period precisely to leave enough time for the prosecutor to assess
whether or not to order precautionary measures depending on the concrete circumstances of the case” (para. 29).
5. Conclusions
In our opinion, in view of these doctrinal and jurisprudential controversies, as well as the inconsistencies and legislative inconsistencies we have referred to, it is necessary to reform the institution of precautionary measures regarding the procedure for establishing and challenging these measures, so that the
emphasis is on on the protection of the taxpayer, not only on the interest of the
fiscal body.
It is necessary to strike a balance between the public and private interests
because, otherwise, an abusive unavailability of the taxpayer's assets and income
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doubled by a cumbersome procedure of suspension and cancellation of precautionary measures can lead, on the one hand, to bankruptcy to the taxpayer and, on
the other hand, to the decrease of the percentage of recovery of the fiscal receivables, contrary to the interest pursued by the fiscal bodies.
In summary, we believe that the legislator should seek, in addition to
measures to ensure the execution of tax obligations, and stimulate the economic
activity of the taxpayer because, in this way, the tax obligations could be paid
voluntarily, not being necessary to start the forced execution procedure which,
according to the statistics, does not serve the fiscal body, the degree of forced
recovery of the fiscal receivables being low.
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About the Legal Value of the Decision Pronounced by the Administrative-Fiscal Contentious Court before the
Criminal Court (or, rather, about the lack of any value)
Associate professor Angelica ROȘU1
Abstract
The present approach is dedicated to the analysis of the discrepancy between
the theoretical approaches of the principle of legal security - respectively the way it is
defined and developed - and the factual reality, the national judicial practice confirming
its ignorance. The analysis is circumscribed by the way in which, within the limits of the
principle of legality, the criminal relations of conflict deduced at trial could be
established after the pronouncement, between the same parties and based on the same
factual situation, of a final judgment in civil matters - especially in the matter of the fiscal
administrative contentious; although the res judicata authority of the latter decision
should not be questioned, being regulated by art. 52 par. (3) Code of Criminal Procedure,
it will be found that the defeat of this principle is carried out "at the hands of the
legislator", the enunciated text being a generator of legal insecurity.
Keywords: administrative contentious, criminal proceedings, res judicata
authority, legal security, unconstitutionality.
JEL Classification: K14, K23, K40

1. Introduction
The present approach aims at the analysis of the institution marginally
entitled “Preliminary issues”, regulated by art. 52 of the New Code of Criminal
Procedure and how it should be understood and applied; the analysis was made
in relation to a particular situation, but able to reflect a regrettable tendency of
criminal courts not to give it importance and not to guarantee its efficiency,
however, considered by the legislator, despite the poor wording.
2. The seat of matter. Content of article 52 of the Code of Criminal
Procedure
According to this text: “(1) The criminal court is competent to judge any
issue prior to the settlement of the case, even if by its nature that issue is within
the jurisdiction of another court, except in situations where the jurisdiction does
not belong to the courts. (2) The preliminary question is judged by the criminal
court, according to the rules and means of proof regarding the matter to which
that question belongs. (3) The final decisions of courts other than the criminal
1

Angelica Roșu – „Danubius” University of Galati, Romania, office@angelicarosu.ro.
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ones on a preliminary issue in the criminal process have the authority of res
judicata before the criminal court, except for the circumstances regarding the
existence of the crime.”
In doctrine, the Preliminary Question, as a notion of procedural law, has
been inextricably linked “to extra-criminal legal situations, which are not
provided or analyzed in criminal law, but in other matters, and without which the
rule of law would not be incidental criminal”2. Specifically, it was stated that,
"such matters are those which, by object, have the character of factual or legal
conditions the existence of which must be verified for the just settlement of the
criminal case."3
3. Incidence. Application domain
Considering the offenses regulated in the Criminal Code or in the special
laws, it will be noticed that a large part of them cannot be conceived in the
absence of premise situations; these premised situations usually belong to other
branches of law than the criminal one4.
The stated legal hypothesis therefore refers to the circumstance in which,
for example, the criminal court is obliged to analyze, with a specific procedure5,
according to the rules applicable in administrative litigation, the exception of
illegality of an administrative act, exception regulated by the Law no. 554/2004
of the administrative contentious.
However, there are many other categories of cases for which this
institution could be relevant; we refer to the litigations that are the object of the
administrative contentious, by way of action (for example, the investigation of
the legality of a government decision, of a building permit, of a town planning
certificate, of a report of contravention sanction), of the contentious litigations
2
See M. Gornoviceanu, Art. 52 NCPP – Chestiunile prealabile în procesul penal, article available
on the Internet, https://www.juridice.ro/565666/art-52-ncpp-chestiunile-prealabile-in-procesul-penal.html, consulted on 1.09.2020.
3
Idem.
4
However, they may also belong to criminal law, for example, the falsification of a document as a
premise for the existence of the crime of forgery.
5
Art. 4: The exception of illegality. (1) The legality of an individual administrative act, regardless
of the date of its issuance, may be investigated at any time in a trial, by way of exception, ex officio
or at the request of the interested party. (2) The court invested with the merits of the dispute and
before which the exception of illegality was invoked, finding that the resolution of the dispute on
the merits depends on the individual administrative act, is competent to rule on the exception, either
by an interlocutory decision or by the decision to be given in the case. If the court rules on the
exception of illegality by interlocutory decision, it can be challenged together with the merits. (3)
If it found the illegality of the individual administrative act, the court before which the exception of
illegality was invoked shall settle the case, without taking into account the act whose illegality was
found. (4) The administrative acts of normative character cannot form object of the exception of
illegality. The judicial control of the normative administrative acts is exercised by the administrative contentious court within the annulment action, under the conditions provided by the present
law.
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(contesting a report on the recovery of budget receivables, a tax decision, an act
imposing financial corrections), these examples not excluding matters of a strictly
civil nature, namely legal relations governed by the provisions of the Civil Code
(existence and the validity of a contract, its interpretation, the existence or nonexistence of an obligation to give/do/not to do, the validity of marriages, etc.).
4. Procedure for the preliminary ruling case
a) It is evident from the economy of the text rendered that the criminal
court will judge, according to the rules and means of proof regarding the matter
to which that matter belongs.
The rule is that the criminal court has the competence to qualify the
precondition/question and, at the same time, has the competence to judge it, the
judgment will be made according to the rules applicable to the discipline of
origin6.
b) However, what should be the conduct of the criminal court if there is
already a final judgment handed down by the courts specializing in the matter
which is the subject of the Preliminary Question?
The answer should be simple and without any discussion: "final decisions
of courts other than criminal courts on a preliminary issue in criminal proceedings
have the authority to be tried before the criminal court".
Unfortunately, in practice, the above text is systematically removed from
application, based on the final thesis of this article, which includes the phrase
"except in circumstances concerning the existence of the crime"; therefore, from
the hypothesis that the criminal courts consider that those judged by the
civil/contentious court would be limited to the circumstances regarding the
existence of the crime, it would also result in their justification to ignore, in full,
the content of the judgment pronounced by the civil court jurisdiction entered into
force of res judicata without any legal effect.
5. An example of such a violation
In these circumstances, in one case7, it was possible, for example:
- although the administrative court held that the retroactive effect of
6

We should recognize that, in practice, this rule is often applied truncated or even ignored, as resolving these preliminary issues would require a minimum of specialization in the relevant field;
although they are often notified of criminal acts related to the absorption of European funds, taxation, company law, competition, capital market, public procurement, real estate law, insolvency and
although the legislator gives the criminal court the ability to judge in all these matters, it is little
probably even impossible to consider that the criminal court has all these specializations, so that
the requirement of the law is respected.
7
See Decision no. 335/2019 pronounced by the Galati Court of Appeal, Criminal Section, on March
14, 2019, available on the Internet, http://www.rolii.ro/hotarari/5cb291b4e49009ac1700002b, consulted on 1.09.2020.
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finding the nullity of the lease submitted by the lessee in support of the
application for payment of area support due to the farmer and the influence of
this nullity on the eligibility requirements provided by art.7 paragraph 1 letter f)
from GEO no. 125/20068 and art. 4 and 5 of the MADR Order no. 246/20089;
- although the contentious court held that the nullity did not affect the
eligibility requirements, as what is relevant is the applicant's status as a farmer
and the fact that the land was worked10, and the fact that the lease was not
canceled at the time of application, and the farmer was in exclusive possession of
the land for which area support was requested,
that the criminal court notes, taking into account exactly the same factual
situation and the same grounds regarding the possible irregularity of the granting
of funds, respectively the non-observance of the eligibility criteria, that the
difference between malice, mental coercion and error (with which civil courts
work of a party) and the notion of guilt (direct intent, indirect intent, premeditated
guilt, easy guilt) with which criminal courts work is clearly in favor of the latter
because criminal courts do not start from the principle of "good faith" that any
act must be proved and proved beyond a reasonable doubt, both in terms of the
objective side and in terms of the subjective side.
He added that the criminal court, if the civil side of the case, would be
definitively resolved by Civil Decision no. 1774/22.10.2015 of the Galati Court
of Appeal - Administrative and Fiscal Litigation Section, in the case no crime
would subsist, thus reaching the defeat of the provisions of art. 28 para. 2 Code
of Criminal Procedure. This is because the civil action, in the criminal process, is
inextricably linked to the criminal action. The offense for which he was sent to
trial is, in essence, a special, distinctly incriminated form of the offense of
deception, which is an offense of definite damage.
He also noted that if the Civil Decision no. 1774/22.10.2015 of the Galati
Court of Appeal - Administrative and Fiscal Litigation Section would have the
authority to work in criminal proceedings, then we would have no prejudice and
therefore the offenses charged against the defendant would no longer exist,
8

The Emergency Ordinance no. 125/2006 for the approval of the schemes of direct payments and
complementary national direct payments, which are granted in agriculture starting with 2007, and
for the modification of art. 2 of Law no. 36/1991 on agricultural companies and other forms of
association in agriculture, published in the Official Gazette of Romania no. 1043 of 29.12.2006,
currently repealed by GEO no. 3/2015 published in the Official Gazette of Romania no. 191 of
23.03.2015.
9
MADR Order no. 246/2008 on establishing the implementation method, specific conditions and
eligibility criteria for the application of direct payment schemes and transitional national aid in the
plant sector and for providing support for agri-environment measures and disadvantaged areas, in
conjunction with the provisions of GEO no. 66/2011 on the prevention, detection and sanctioning
of irregularities in obtaining and using European funds, published in the Official Gazette. of
Romania no. 332 of 25.04.2008, currently repealed by Order no. 234/2016, published in the Official
Gazette of Romania no. 137 of February 23, 2016.
10
See Decision no. 1775/2015 of the Galati Court of Appeal, available on the website: https://sintact.ro/#/jurisprudence/, consulted on 1.09.2020.
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lacking the immediate follow-up of the objective side.
Thus, although the circumstance was not denied that in the criminal and
civil case the same factual circumstances were deduced to the court (fulfillment
or not of the eligibility requirements by submitting the lease contract, as an act
proving the right of use and that in the civil action noting that the surface support
should not be reimbursed), the criminal court removed the res judicata authority
of the judgment rendered by the administrative contentious court on the grounds
that, in the charge of the defendant, “no further crime would persist”. Moreover,
the criminal court “criticized” the civil decision, noting: “observing the data of
the pronouncement of the two civil decisions of the Galati Court of Appeal, it is
observed that the Civil Decision no. 110/25.03.2014 - by which the lease contract
was canceled - our emphasis - had remained final and had entered the authority
of res judicata before the pronouncement of the civil decision no. 1774 of
22.10.2015 of the Galati Court of Appeal, so that the first decision should have
been taken into account, at the moment of pronouncing the solution by the
administrative contentious court of the Galati Court of Appeal”.
Of course, this last sentence could itself give rise to another topic of
debate; this is because the argument clearly exceeds the limits of legality,
knowing that a court decision can be criticized only through legal remedies and
in no case ex officio by the criminal court called to give effect to the res judicata
authority of which enjoys the decisions pronounced by the specialized judge.
However, the statement of reasons is relevant as regards the full jurisdiction
which the criminal court has assumed over the preliminary issues already clarified
by the contentious court.
From reading the arguments used by the Court (which refers to the
subjective side, as well as to the immediate follow-up of the crime) only one
conclusion can be drawn, namely that art. 52 para. (3) the first sentence of the
Code of Criminal Procedure it was removed from application, the criminal court
considering that it is in the realm of the exception provided by the same
paragraph, the one regarding the circumstances regarding the existence of the
crime.
6. Relevance of the case presented for the topic
We are obliged to show that we would not have allowed ourselves, in
such an approach, to bring into question a particular situation, if this would not
have constituted a typical example of refusal to recognize the effect of res
judicata of the decision pronounced by the administrative contentious court,
refusal obstinately manifested by the criminal court; however, we appreciate that
such conduct would not have been possible if art. 52 para. (3) of the Code of
Criminal Procedure did not have such a content.
The particular situation set out above summarizes the harmful nature of
this regulation and amply reflects the deliberate participation of the legislator in
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creating an element of legal uncertainty; the phrase “except for the circumstances
regarding the existence of the crime”, violates, in our opinion, the provisions of
art. 21 para. (3) and art. 24 para. (1) of the Constitution: “The parties have the
right to a fair trial and to the settlement of cases within a reasonable time, and
“The right to defense is guaranteed”, as well as the provisions of art. 1 para. (5)
of the Constitution, which states “In Romania, respect for the Constitution, its
supremacy and the laws is mandatory”.11
7. Arguments in support of the criticism of unconstitutionality
In the Romanian legal system, the supremacy of the Constitution and the
laws is enshrined in the rank of constitutional principle established in art. 1 para.
(5) of the Basic Law. It has thus been established in charge of all subjects of law,
including the legislative authority, which must ensure that the legislative activity
is carried out within the limits and in accordance with the Basic Law of the
country, the general obligation to comply with the law. However, for it to become
known, it must be understood, and in order to be understood, it must be
sufficiently precise and predictable to guarantee legal certainty to its addressees.
In this sense, in close connection with the general principle of legality,
the principle of legal security has emerged. The latter, although not enshrined in
the constitutional normative ensemble, is also a fundamental principle of the rule
of law.
Having a complex structure, the principle of legal certainty essentially
expresses the fact that citizens must be protected "against a danger that comes
from the law itself, against an insecurity that the law has created or that it risks
creating."12
The principle of legal certainty has been established and has seen a
continuous enrichment in EU law, as well as in the field of human rights
protection.
We consider that the possibility conferred by art. 52 para. (3) of the Code
of Criminal Procedure in the form in force, to the criminal investigation bodies
and to the criminal courts, to remove the incidence of the final civil decision in
the criminal process in accordance with the provisions of art. 28 para. (2) of the
Code of Criminal Procedure, represents a serious case of violating the principle
of security of legal relations. This is because the aspect decided by the tax
11
We show that the exception of unconstitutionality of art. 53 para. (3) the last sentence of the Code
of Criminal Procedure (the phrase “except for the circumstances regarding the existence of the
crime”) was invoked in the criminal case to which I referred, finalized with a final conviction for
committing the crime provided by art. 181 of Law no. 78/2000; the text was no longer subject to
constitutional review; the case is pendent, being set a deadline of November 3, 2020 (File no.
2008D/2018).
12
Constitutional Court - Decision no. 78 of February 25, 2003 regarding the exception of unconstitutionality of the provisions of art. 181 para. (2) of the GEO no. 51/1998, in the Official Gazette
no. 217 of April 2, 2003.
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contentious judge by annulling the minutes of finding the irregularities and
establishing the budgetary receivables concluded by the A.P.I.A. it also refers to
the constitutive component of the offense, compliance or non-compliance with
the eligibility requirements, the exact/inaccurate document nature of the lease at
the date of filing the application, the right/wrongful granting of surface support
effectively the ground, the retroactive effect of the nullity, as a civil sanction and
the impossibility of extending the effects of this nullity in criminal matters and
last but not least, the existence or non-existence of the damage to which the
criminal court must be held. Among the norms specific to the matter that the
criminal court should have taken into account, if the civil court had not ruled,
there is also art. 38 letter f) of the O.U.G. no. 66/2011, according to which “the
settlement of budgetary receivables resulting from irregularities is achieved by:
f) cancellation.” So, on the date on which the criminal court was notified with the
judgment of an injury offense, the claim was extinguished by annulment,
definitively.
Moreover, the constitution of a civil party could not be carried out after
the contentious court found the illegal nature of the minutes of finding the
irregularities and establishing the budget receivables concluded by the A.P.I.A.
Thus, if leaving the civil court is not possible if it has pronounced an even
indefinite decision - in accordance with the provisions of art. 27 para. (4) of the
Code of Criminal Procedure - all the less could it be considered that, although the
contentious judge found that no irregularity had been committed and no damage
had occurred, even if the lease was annulled, “this does not impedes the damage
caused, which is to be recovered through civil action in criminal proceedings”.
It thus becomes clear that the exception instituted by the legislator
contradicts the principle of security of legal relations and creates a tendency to
circumvent all legal effects of final judgments handed down by courts other than
criminal ones, reaching the situation where they are completely devoid of any
legal value. As the text is drafted, it allows an interpretation (like the one in
question) in the sense that both the factual situation retained by the specialized
judge, the legal norms specific to the matter, the evidence administered in the
case, and the way of solving the civil action is regardless of the criminal judge, it
can be considered, in the end, that what the civil court has retained, according to
the rules specific to the matter of origin, that it should not be owed, the criminal
court may consider that it must be owed.
The mechanism established by the provisions of art. 52 of the Code of
Criminal Procedure removes the litigants from the specialized judge and may
determine a state of legal insecurity, the more pronounced the more "specialized"
the preliminary question is. Added here is the tendency to minimize the role of
rules in other areas of law in favor of criminal law, often manifested by the lack
of concern of the criminal court against extra-criminal defenses on preliminary
issues or by different interpretation of these rules to the "common law" court in
the matter, which affects not only legal certainty but also legitimate expectations.
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The phrase criticized by new "circumstances regarding the existence of
the crime" is subject to a high dose of unpredictability, in the absence of a legal
definition or indication of individualization criteria of the circumstances to which
this exception refers and tends to deny the legal effects of final judgments
pronounced by courts other than the criminal ones.
In the regulation of the Criminal Procedure Code of 1968, the institution
regarding “Preliminary Matters” was regulated by the provisions of art. 44,
having the marginal name “Preliminary issues”, according to which: “(1) The
criminal court is competent to judge any preliminary issue on which the
settlement of the case depends, even if by its nature that issue is within the
competence of another court. (2) The preliminary question is judged by the
criminal court, according to the rules and means of proof regarding the matter to
which that question belongs. (3) The final decision of the civil court, on a
circumstance that constitutes a preliminary issue in the criminal process, has the
authority of res judicata before the criminal court.”
From the analysis of the two regulations, the doctrine13 found the
ambiguity of the legal provision currently in force, which, unlike the old
regulation, does not seem to satisfy the requirements crystallized by the
provisions of art. 1 para. (5) of the Constitution, provided that it is the essence of
the preliminary matter that it concerns an essential requirement thereof, the legal
classification or legality of an act that depends on the release of a person.
Moreover, we consider that a possible distinction between the categories
of preliminary issues concerning the existence of the crime and those not
concerning the existence of the crime seems to be difficult to achieve, given that
the legislator did not provide a benchmark in this regard.
Moreover, in the national jurisprudence no deficiency of the legal
provisions regarding the preliminary issues in the criminal process was indicated,
in the previous regulation (art. 44 of the Criminal Procedure Code), nor in the
doctrine such deficiencies or possible proposal de lege ferenda on this subject;
nor in the explanatory memorandum of Law no. 135/201014 there are no
justifications regarding the need for such a change; thus we find an obvious
contradiction between the criticized norm and the constitutional provisions
contained in art. 1 para. (5), art. 21 para. (3) and art. 24 para. (1) of the
Constitution.
8. Other incidental legal provisions
Regarding the fact that the criminal court is obliged to respect the power
of res judicata of the decision on the civil side, even within the meaning of art.
13
M. Udroiu, Codul de procedură penală. Comentariu pe articole, 2nd ed., Ed. C.H. Beck, Bucharest, p. 217.
14
Law on the Code of Criminal Procedure, published in the Official Gazette of Romania no. 486
of July 15, 2010.
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28 para. (2) of the Criminal Procedure Code, the doctrine has already been
pronounced15, emphasizing that “the criminal judicial bodies will, however, leave
untouched the provisions of the civil decision regarding the civil side, preserving
the authority of res judicata”.
Against this background, the question naturally arises: whether the
criminal court is obliged to comply with the judicial authority of the civil
judgment, what will be the effect of such a judgment in respect of torts and, in
particular, of the crime of fraud of European funds provided by art. 18116 of Law
no. 78/2000, in the conditions in which the contentious court found its nonexistence?
Although the content of art. 52 para. (3) of the Criminal Procedure Code
it is deficient in terms of establishing the unfortunate exception, we appreciate,
however, that it was not the intention of the legislator to consider that, although
the civil court held that the factual situation deduced in court does not generate
any pecuniary obligation on the person could come to the opposite conclusion.
That this was not the will of the legislator also results from the way of
regulation in reference to the settlement of the civil action, respectively art. 19
para. (1) and (5) of the Criminal Procedure Code, according to which “the civil
action exercised within the criminal process has as object the criminal
prosecution of the persons responsible according to the civil law for the damage
caused by committing the deed that is the object of the criminal action”,
respectively “the repair of the material and moral damage is made according to
the provisions of the civil law”, as well as from the provisions of art. 27 para. (4)
of the Criminal Procedure Code.
According to the latter text, “the injured person or his successors, who
initiated the action before the civil court, may leave this court and address the
criminal investigation body, the judge or the court, if the initiation of the criminal
action took place later or the criminal proceedings were resumed after suspension.
Leaving the civil court cannot take place if it has pronounced a decision, even a
non-definitive one”.
The impossibility of leaving the civil court derives from the circumstance
of pronouncing a decision, even a non-definitive one, a decision which, according

15
See N. Volonciu, Noul Cod de procedură penală comentat, 2nd ed., Ed. Hamangiu, Bucharest
2015, p. 101. In these doctrinal opinions, reference is made to the case of Lungu and others v.
Romania, noting at the same time that only if no final civil decision has been pronounced on this
issue can the criminal court sovereignly assess in this regard; otherwise, the judge is obliged to
comply with this decision. However, due to the imprecision of the text, it allows a contrary interpretation, because the damage (immediate consequence of the crime, in this case) can be considered
as a circumstance regarding the existence of the crime.
16
According to art. 181 of Law no. 78/2000, the use or presentation in bad faith of false, inaccurate
or incomplete documents or statements, if the deed results in the unjust obtaining of funds from the
general budget of the European Union or from the budgets administered by it or on its behalf, shall
be punished with imprisonment from 2 to 7 years and the prohibition of certain rights.
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to art. 430 of the Criminal Procedure Code17, has the authority of res judicata
from the pronouncement.
Moreover, according to art. 27 para. (1) and (7) of the Criminal Procedure
Code, “if they have not become a civil party in the criminal proceedings, the
injured person or his successors may file an action in the civil court for
compensation for the damage caused by provided in par. (1), the trial before the
civil court shall be suspended after the initiation of the criminal action and until
the resolution of the criminal case in the first instance, but not more than one
year”18.
Moreover, being in question a civil case governed by the rules of fiscal
litigation, the provisions of art. 28 para. (2) of the Law no. 554/2004, text that
reads: "the administrative court cannot suspend the trial of the case when the
criminal investigation for a crime committed in connection with the contested
administrative act has started, if the plaintiff - injured person - persists in
continuing the trial of the case"19.
This mechanism allowed the injured person to go to court, being able to
oppose a possible suspension of the case, precisely to balance the obvious
inequality between the state and the citizen - taxpayer, who would have been
prevented from reaching the specialized judge, just from the cause of a criminal
prosecution/action initiated by the state against him.
However, as long as the phrase except for the circumstances concerning
the existence of the crime will be in force, such a violation of the principle of
security of legal relations is possible, the criminal judge may hold that a civil
action together with the criminal is possible and may be admitted, although a civil
action was definitively rejected.
9. Relevant ECHR and CJEU case law
Thus, the Court of Justice of the European Communities has ruled that
the principle of legal certainty is part of the Community legal order and must be
17

(1) The court decision that resolves, in whole or in part, the merits of the trial or decides on a
procedural exception or on any other incident has, from the pronouncement, the authority of res
judicata regarding the settled issue. 2. The res judicata authority shall consider the operative part
and the considerations on which it relies, including those in which a dispute has been settled. (3)
The court decision by which a provisional measure is taken does not have the authority of res
judicata on the merits. (4) When the decision is subject to appeal or recourse, the res judicata
authority is provisional. (5) The judgment challenged with the appeal for annulment or review shall
retain its res judicata until it is replaced by another judgment.
18
It follows that, if the criminal investigation follows for more than a year or the resolution of the
criminal case in the first instance lasts more than a year, the civil case can be resumed, and the
pronounced decision will have res judicata authority for the criminal court.
19
In a specific case, it was requested to suspend the trial in contentious on the grounds that the
criminal investigation was initiated for an offense committed in connection with the contested act,
and the contentious court rejected this request in consideration of the text provided - art. 28 para.
(2) of Law no. 554/2004.
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respected by both the Community institutions and the Member States when they
exercise the prerogatives conferred on them by Community directives20.
The European Court of Human Rights has also emphasized in its caselaw that one of the fundamental elements of the rule of law is the principle of
security of legal relations, which requires, inter alia, that the final solution given
by the courts of a dispute not be reinstated in discussion21.
In the jurisprudence of the C.E.D.O. it was noted, with specific reference
to the provisions of the article regulating preliminary issues in the old Code of
Criminal Procedure, that they cannot be ignored without jeopardizing the
principle of legal certainty, the Court concluded several times in violation of art.
6 as a result of the quashing, by an extraordinary appeal, without substantial and
imperative reasons, of some final court decisions, holding that the right to a fair
trial before a court, guaranteed by art. 6 para. 1 of the Convention, must be
interpreted in the light of the preamble of the Convention, which states the rule
of law as an element of the common heritage of the Contracting States. One of
the fundamental elements of the rule of law is the principle of the security of legal
relations, which means, inter alia, that a final solution to any dispute must not be
re-discussed22.
Also, in several cases C.E.D.O. considered that, even in the absence of
the quashing of a decision, the reconsideration of the solution adopted in a
litigation by a final court decision in another judicial procedure may affect art. 6,
insofar as it may make the right of access to a court illusory and violate the
principle of legal certainty23.
The principle of "legal certainty" is also enshrined in European Union
law, in this regard, C.E.D.O.24 found, with reference to the jurisprudence of the
C.J.U.E. that, there are three criteria that must be met if a decision is considered
final: the decision must "permanently block" the criminal investigation; it must
have been preceded by a "thorough investigation"; and must be based on an
assessment of the merits of the case. The Court will therefore emphasize the
importance attached to the criterion of the predictability of law enforcement as a
whole, as a condition for accepting that "dual proceedings" are part of an
integrated system of sanctions under national law without giving rise to any
duplication of proceedings ("bis") within the meaning of Article 4 of Protocol no.
7. This criterion is also entirely relevant to the "final" nature of a decision, as it is
the condition for triggering the application of the guarantee provided for in that
Article.
20

Case C-381/97, Belgocodex, Collection 1998, p. I-8153, par.26.
Case Marcks v. Belgium, 1979, Case Brumărescu v. Romania - Official Gazette no. 414 of
31.08.2000.
22
Case Brumărescu v. Romania (MC), no. 28342/95, point 61, C.E.D.O. 1999 - VII and Riabyk v.
Rusia, 52854/99, points 52 and 56, C.E.D.O. 2003 - IX.
23
Kehaya a.o points. 67–70; Gök a.o. v. Turcia, no. 71867/01, 71869/01, 73319/01 and 74858/01,
points 57‐62, 27 July 2006 and Esertas v. Lituania, no. 50208/06, points 23–32, 31 May 2012.
24
Mihalache v. România, Application no. 54012/10, C.E.D.O. 08.07.2019 points 22, 110-112.
21
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In this context, the Court is obliged to note that, in accordance with its
well-established case law, the requirement of "legality" provided for in other
provisions of the Convention - including the expressions "in accordance with the
law", "required by law" and "regulated by law" in Articles 8-11 of the second
paragraph of the Convention and in Article 1 of Protocol No. 1, and the
expression "under national [underlined] or international law" contained in Article
7 - concerns not only the existence of a legal basis in national law, but also a
qualitative requirement inherent in the autonomous concept of legality; this
concept implies conditions for the accessibility and predictability of the "law", as
well as the requirement to provide a means of protection against arbitrary
interference by public authorities on the rights protected by the Convention.
With reference to the legal insecurity determined by the application of
the provisions of art. 52 para. (3) the final thesis of the Criminal Procedure Code,
in the specialized literature it was shown that “this exception must be analyzed in
the context established by the European Court in the case of Lungu et al. v.
Romania (Decision of 21.10.2014) in order to avoid the violation of the right to
a fair trial in the component regarding the observance of the principle of security
of legal relations deriving from a final decision pronounced by a criminal court”.
In the conditions of annulment of the administrative act attesting the
fiscal claim by the specialized judge, the criminal court cannot give another
release to the civil side, which is the essence of this crime, applying the principle
enshrined in art. 4 of Protocol no. 7 of the European Convention on Human Rights
- "non bis in idem".
In the case of Lungu et al. v. Romania, the European Court held, in
essence, that “returning to a disputed issue which had already been resolved and
which had been the subject of a final judgment, and in the absence of any valid
reason, the Court of Appeal violated the principle of legal relations. For this
reason, the applicants' right to a fair trial within the meaning of art. 6.1 of the
Convention”. In the same vein, the ECHR ruled in the case of Siegle v. Romania,
noting that the two proceedings referred to the same acts committed in the same
factual situation, and the Tribunal made a new assessment of the same elements,
without new evidence (situation that it is also found in the case that generated the
criticism of unconstitutionality, being in discussion diametrically opposed
solutions pronounced by different sections of the Galati Court of Appeal).
10. Conclusions
In view of the above considerations, we consider that it is imperative that
the court does not transgress national and/or conventional regulations on the
principle of legal certainty; to leave to each court the possibility to assess
concretely on the applicability of a final court decision of a court other than the
criminal one, respectively the extent to which such a decision can be
circumscribed "circumstances regarding the existence of the crime", is nothing
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but a real disregard for the authority of res judicata that final court decisions
enjoy.
It is essential that the principle of legal certainty that the final solutions
of the courts are not called into question, except for the extraordinary remedies
provided by law.
It is also true that the elements of unconventionality of this text
underlined in this article should be able, by themselves, to determine the criminal
court to make a correct application of the provisions of art. 52 para. (3) of the
Criminal Procedure Code.
Unfortunately, despite the theoretical knowledge and recognition of the
principle of legal certainty, the case-law confirms that criminal courts are not
willing to relinquish full jurisdiction in favor of the specialized judge, some of
whom even question the quality of the act of justice performed by specialized
courts.
Thus, in order to put an end to the possible interferences of the criminal
courts in this principle, we consider that the phrase “the circumstances regarding
the existence of the crime” from the content of art. 52 para. (3) of the Criminal
Procedure Code is contrary to the provisions of art. 1 para. (5), art. 21 para. (3)
and art. 24 para. (1) of the Constitution, imposing the finding of its
unconstitutionality.
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PUBLIC ADMINISTRATION IN THE GLOBAL
SOCIAL SYSTEM

The Factors on which Islamist Extremism in the Western Balkans
Associate professor Kolë KRASNIQI1
Abstract
The region of the Balkans in general had always been areas where different
cultures and the influences of major powers clashed. The influence of the Roman Catholic
Church collided with that of the Byzantine Orthodox Church, Islam clashed with Christianity and the geostrategic interests of the East collided with those of the West. These
cultural and religious clashes on the same territory as well as the impacts of the different
geostrategic interests resulted over the course of the past centuries in the development of
different competitive cultures and religions sometimes opposed to each other in Western
Balkans. Irrespectively of this religious and cultural diversity, the Albanian people have
not been treating these ideological divides as separations of the entire nation based on a
religious basis. Rather, they have been cultivating feelings of harmony, tolerance and
understanding with respect to members of other faiths. But unfortunately, the traditional
model of harmony and interfaith tolerance that had existed in Kosovo for centuries has
come more and more under attack in recent times. The origin of these attacks extends
from the beginning of 1992, when civil war began in Bosnia and Albania joined the Organization of the Islamic Conference.
Keywords: Islamic terrorism, Islamic fundamentalism, Islamic extremism, Kosovo, Western Balkans.
JEL Classification: K20, K22, K42

1. Introduction
During the 90s of the XX century, in Kosovo and in Albania reigned a
situation characterized by political tensions, with deep economic crises and with
the failure of the state apparatus to function properly. These circumstances, coupled with the rapid decline of communist ideology as inspiration ideologies, have
led to an increase in the rate of corruption, the destruction of the education system, the degradation of the health system and the disruption of many family structures. In these social circumstances, there have been two events of crucial importance for the presentation of Islamist extremism in Kosovo:
a) Albania became a member of the Organization of the Islamic Conference (OIC). After the Albanian Democratic Party had obtained the absolute
majority in the parliamentary elections in 1992, Sali Berisha, who was then President of the State, had Albania join the Organization of the Islamic Conference
when he had just been in office for some months because he was hoping that

1
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Albania would be granted economic aid. The OIC gave the country full membership rights. After Albania had become a member of the OIC, Albanian authorities
unilaterally facilitated granting visas to citizens of the most Arabian countries or
even excluded them from visa requirements2, which was used for the unhindered
penetration of various radical Islamist terrorist structures from the Arab world
into Albania, Kosovo and other Balkan countries. This was also evidenced in the
"Balkan Arabs" trial, which was held in Cairo in 1999, against 107 people
charged with terrorism, including Osama bin Laden's deputy, Al Zawahir, who
was sentenced to death (in absentia). During this trial it was argued that Osama
bin Laden along with some other terrorist structures have established or have been
co-founders of several humanitarian organizations in the Balkans who have sponsored the creation of the first Islamist extremist cells in some Balkan regions,
have also served to shelter terrorists from the Near East, for international arms
trafficking, money laundering, etc. Undoubtedly, Albania's membership in the
Organization of the Islamic Conference has influenced the awakening of religious
awareness and empowerment of Islam in Albania and Kosovo. During that time,
dozens of young Albanians from Kosovo, Albania and other countries in the Balkans were sent to theological schools in Turkey and the Middle East for religious
education and training.
b) The outbreak of the war in Bosnia-Hercegovina (1992-1995). The
outbreak of the war in Bosnia-Hercegovina and the organized influx of mujaheddin, who had fought in the war between Russia and Afghanistan, exacerbated the
radicalization of the Muslim population in all the territories of former Yugoslavia.
After the Soviet troops had withdrawn and the “Islamic State of Afghanistan” had
been proclaimed in 1992, the missions of thousands of mujaheddin in Afghanistan were over. Therefore, these mujaheddin, who were financed by Arabian circles, started pouring into Bosnia in order to realize their jihadist ambitions there
and to spread their religious ideology, which would enable certain Arabian states
to expand their spheres of influence in the Balkans. These mujaheddin operated
in Bosnia-Hercegovina in the form of independent units. However, after their
numbers had grown, they demanded that the Bosnian government incorporate
them in the army. Thus, the mujaheddin unit “El Mujahid” became part of the 3rd
corps of the Bosnian army under the command of General Enver Hadzihasanovic
while Alia Izetbegovic was appointed honorary commander3. After that, the “El
Mujahid” unit began to recruit Bosnians and Albanians as well. In this manner,
they managed to pass on their radical and extremist Islamist ideology to the population for the first time. The mujaheddin units were notorious for their brutality
and they tortured and murdered civilian people on a large scale. Even cutting off
2

MFA of the Republic of Albania: Bilateral agreements (in Albanian); http://ns3036873.ip-149202-208.eu/websites/ministria.jashtme/wpcontent/uploads/ 2017/09/LISTA_ DYPALESHE .pdf.
3
Gordon Bardos, The War on Terrorism in the Balkans: A Report Card on US Policy After 9/11,
in John Davis (editor), The Global War on Terrorism, Assessing the American Response, US: Nova
Science, 2008.
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heads, which the Islamist State is notorious for nowadays with respect to both
symbolic and strategic aspects, was quite a common practice with the fighters of
the “El Mujahid” unit4. After the war was over or they had been deported from
Bosnia, some mujaheddin who had served in Bosnia rose up the ranks to leadership positions in different international terrorist organizations. One of them was
Khalid Sheikh Mohammed who had conceived the terrorist attack on the USA in
2001 and another one was Ramzi bin al-Shibh, who was a member of the cell in
Hamburg that had prepared the plan for the terrorist attack on the USA on September 11, 2001 etc. It is to be assumed that about 5.000 jihadists entered BosniaHercegovina during the war. Some of them are still living in Bosnia, while others
joined different jihadist movements in Afghanistan, Pakistan and the Middle
East5.
Without a doubt, the participation of such large numbers of jihadists in
the war in Bosnia (from 1992-1995) also served as a test for the possibility to
organize a global jihadist movement in order to start a new war for establishing
the Islamist caliphate they had been dreaming of.
2. The activities of foreign Islamist organizations in Albania
While the democratic movement was coming under way in Albania in
1990 and people were being permitted to practice their religions, which had been
forbidden since 1967, some members of Islamist NGOs from the Middle East
traveled for the first time to Albania in order to reinforce a revival of Islam
through providing different sorts of religious materials and aid. After the outbreak
of the war in Bosnia-Hercegovina (which lasted from 1992-1995), the start of
armed conflicts in Albania (in 1997) and the beginning of the war in Kosovo
(which lasted from 1998-1999) respectively the outbreak of the war in Macedonia
in 2001, all the preconditions had been created for the unchecked entries of dozens of extremist Islamist organizations from the Middle East and for their unchecked destructive activities in all regions in the Balkans populated by Muslims.
These "religious" or "humanitarian" organizations, since the early days of their
activity in Albania, through the donation of radical religious literature, the opening of courses and various religious schools, the sending of hundreds of young
people to religious education in various Islamic centers of Arab world and the
provision of conditional humanitarian aid, have promoted a new radical religious
ideology, which had not been recognized until then in the Balkans. Some of these
organizations are: The International Islamic Relief Organization (IIRO), The

4

Charles R. Shrader, The Muslim-Croat Civil War in Bosnia: A Military History, 1992-1994, Texas
A&M University Press 2003.
5
Context of August 23, 2001: 9/11 Hijackers Alhazmi and Almihdhar Are Finally Added to Terrorist Watch List: http://www.historycommons.org/context.jsp?item=a082301watchlistadd#
a082301watchlistadd, consulted on 1.10.2020.
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Arab Albanian Islamic Bank, The Muwafaq Foundation, The Al-Haramain Islamic Foundation (AHIF), The Society of the Revival of Islamic Heritage
(RIHS).
3. The activities of Arabian Islamist organizations in Kosovo
Immediately after the war was over, large numbers of Islamist relief organizations and NGOs from Saudi Arabia, the United Arabian Emirates, Qatar,
Kuwait and Turkey, which had operated in Albania and Bosnia before, set up
their branch offices in Kosovo. The International Islamic Relief Organization,
Islamic Relief Worldwide, the Holy Land Foundation for Relief and Development and the Humanitarian Relief Organization were among these associations.
During the first few years after the war, the state organs which had been
created anew, didn’t function efficiently and the educational system wasn’t consolidated in the slightest either. Levels of poverty and corruption were very high
in Kosovo. Under such circumstances that were also characterized by different
social conflicts, approx. 60 NGOs from Turkey and the Middle East started their
unchecked operations and extended their indoctrination activities to all parts and
classes of Kosovar society6. Let’s look at some of these organizations in detail:
Al Waqf Al Islami, Kosova (Albanian for Kosovo) Aid and Development (KAD),
Nektari-He, The Saudi Joint Relief Committee for Kosovo and Chechnya (SJRC)
and “The Institute for Contemporary Culture and Studies”. Aside from the aforementioned organizations which were also identified as supporters of terrorism,
some other associations that likewise promoted an extremist Islamist ideology,
called for hatred of other faiths, caused a rift across the Muslim community and
called on Muslim believers to engage in jihad in Syria and Iraq operated in Kosovo as well: “Gjurma”, “Kalliri i Mirësisë”, “Njeshmëria”, “Sinqeriteti”
and “Parimi” from Kaçanik, “Meszxhidi Studentor“, “Rinia Istogase” from Istog,
“Çelësi”, “Argumenti”, “Pema e Bamirësisë” from Peja (which is in touch with
alleged terrorist Arfan Qadeer Bhatti from Pakistan), “Rinia Islame” from Kaçanik, whose “emir” is famous Kosovar terrorist Lavdrim Muhaxherri (the leaders of this organization are addressed with the Arabian title “emir”) etc. It also
bears mentioning that the majority of these organizations also collaborated in different ways with the 11 Al-Qaida terrorists that had been operating in Kosovo
until 20087.

6
Marcel Leubecher, Araber predigen und finanzieren Islamismus im Kosovo, https://www.
welt.de/politik/deutschland/article164638965/Araber-predigen-und-finanzieren-Islamismus-imKosovo.html, consulted on 1.10.2020.
7
Morena Kokollari, Të dhënat shokuese të WikiLeaks: Zbulohen 11 terroristët e Al -Kaidës që ishin
në Kosovë (Dokumente); http://www.gazetaexpress.com/lajme/te-dhenat-shokuese-te-wiki leakszbulohen-11-terroristet-e-al-kaides-qe-ishin-ne-kosove-dokumente-337765/?archive=1, consulted
on 1.10.2020.
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4. The activities of the Shiite Islamist organizations in Kosovo
Even though there is no Shiite tradition or religious minority in Kosovo,
some Shiite organizations have or had also been operating here in a halfway legal
manner in order to promote their religion and to further the Iranian influence on
the region. Discussions were held on different diplomatic levels and in the area
of international security on the issues of the direct or indirect Iranian connections
to the Balkans, especially through the Hezbollah8. Let’s look at the most famous
Shiite Islamist organizations operating in Kosovo: NISA, „Qur´an” Ehli Bejti,
Ibn Sina. This association was established as an "institute for the study of human
sciences" in Prizren and declared as an independent study center that carries out
activities in the field of education and scientific research as well as in the field of
language, culture, Persian literature and Islamic civilization9. “Nisa” and the organization “Bregu i Diellit” founded a common publishing house named “Dielli
pas Reve” as well as the magazines “Vlera” and “Lumturia” as well as they have
opened some electronic media like “Media e Lire” and “Press Lajme”. The spread
of the influence of Shiite organizations in Kosovo has been hampered, especially
after the threatening and warlike statements of some Shiite activists, such as
Zehra Huddut, Igballe Huduti-Berisha's daughter, given to Iranian television
"Nasr TV" during a visit to Tehran, where she said: "I'm here to fight Israel and
America”10.
The work of all the said Shiite organizations was interdicted by the authorities of Kosovo after their commission of several serious crimes against the
international legal order and the constitution of Kosovo11.
5. The activities of the Turkish Islamist organizations in Kosovo
Aside from Arabian humanitarian organizations which spread the Selafi
ideology in Kosovo and pro-Iranian groups which promote the Shiite faith and
the revolutionary Iranian orientation within the region, there are also Turkish
NGOs or relief organizations in Kosovo wanting to fuel Islamist radicalism and
seeking to revive pro-Ottoman sentiments in Kosovo: Asociacioni për Kulturë,
Edukim dhe Arsimim / Association for Culture and Education (AKEA), The Humanitarian Relief Foundation (IHH), “The Sylejmania Society”.
8
Benjamin Weinthal, Iran Threats in the Balkans, Jerusalem Post, April 12, 2013: http://www.
jpost.com/International/Report-warns-of-Hezbollah-Iran-threats-in-Balkans-309596, consulted on
1.10.2020.
9
Stephen Schwartz, Iranian Propagandists in Kosovo: http://www.weeklystandard .com/iranianpropagandists-kosovo/article/890381, consulted on 1.10.2020.
10
Stephen Schwartz, Kosovo vs. Iranians and ISIS: http://www.weeklystandard. com/kosovo-vs.iranians-and-isis/article/981448, consulted on 1.10.2020.
11
Una Hajdari, Kosovo Police Raid NGOs Linked to Iran: http://www.balkaninsight.com/en/ article/kosovo-raid-ngos-with-ties-to-iran, consulted on 1.10.2020.
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6. Conclusion
Islamist extremism surfaced in Kosovo and the countries of the region
after Albania had become a member of the Organization of the Islamic Conference and civil war had erupted in Bosnia-Hercegovina. The subversive activities
of certain people and groups that came especially from the Middle East and that
emerged as “voluntary fighters” or “religious missionaries” and that fuled hatred
and religious fanaticism and that spread in diverse manners a radical religious
ideology across the regions on the Balkan Peninsula populated by Muslims can
be traced back to that time. Under such circumstances which were also characterized by the destruction of the educational system and deep social, economic and
political crises, Islamist extremism emerged in Kosovo. According to plenty of
information, Islamist extremism in Kosovo constitutes a serious threat to the national security of Kosovo and to Europe as a whole. Therefore, combating Islamist extremism needs to be given the highest priority by Kosovar and international
institutions in Kosovo as well as by EU security authorities in order to protect the
safety and security of the citizens, human rights and the democratic order.
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Challenges of Public Administration in the Global Digital Era
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Abstract
Global information society requires new legal, managerial and practical approaches to the daily and long-term tasks of the public administration. Public officers, as
well as the users of public services, face new challenges. The digitisation of everyday life
is one of the most important of them. The paper highlights inevitable changes in users’
demands and stresses the new role of the public administration. The administration, as
well as public officers, have to move from the old part of lordly decision making to the
position of co-operative and supporting manager. The paper examines the possibilities
brought by the digitisation, artificial intelligence and learning society to the practice of
the public administration. The paper addresses not only the positives but also negative
impacts of the digital public service. The paper stresses that the challenges are connected
with the necessity to support self-governance and responsibility of public servants as well
as each community and a single user. The paper underlines the methods of collaborative
governance and public-private partnership as useful methods to comply with demands in
the global digital era. The article, using the methodology of analysis of the doctrine and
case-law, examines the impact of the digital age on public administration, which should
convert into the learning organisation. The paper concludes with the discussion of how
to connect the challenges of the global digital era with the execution of the necessary task
of the public administration and the protection of human rights.
Keywords: global digital era, public administration, public service, collaborative governance, public-private partnership, self-governance, learning society, learning
organisation, human rights.
JEL Classification: K23

1. Introduction
The theory, as well as the practice, approach the notion of the public administration from various points of view. The most general definition would be
that the public administration is a management of public affairs in the public interest. The Czech Code of Administrative Procedure, Act. No. 500/2004, in section 4, par. one, stipulates for the public administration as a service for the public3.
The public administration is denominated as the activity which is neither lawmaking nor judicial. The public administration is classified as the executive
1
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D. Zdenek Fiala - Police Academy of the Czech Republic, fiala @polac.cz.
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Document in English available online: https://www.beck-online.cz/wp-content/uploads/EN_Sb
_2004_500.pdf. Accessed 02.05.2020.
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power.
The division into the formal and material (real) public administration is
one of the most used specifications of public administration. The precise definition gives an account of the bodies, executing the public administration. The real
public administration deals with the tasks of the respective institution and the
power vested in it. The material public administration might be either lordly with
regulatory and decisive authorities, or non-authoritarian, fiscal or procuring public, mainly social and healthcare services4.
This paper examines the current challenges of the digital era from the
tasks of public administration. The authors will discuss the material public administration at the global digital era and the change of the role and position of the
public administration in the digital world. The authors use the descriptive method
and the analysis of legal regulation and case-law. The authors highlight the essential benefits and risks of artificial intelligence and learning society within the
public administration. The authors underline their argumentation with practical
examples from the Czech Republic. In conclusion, the paper offers legal and practical examples of possible changes for the public administration to reach the real
digitisation without excluding vulnerable groups of users or being de-humanised.
2. New technologies in public administration and their benefits
The tendency of development towards information – post-industrial society was first comprehensively analysed by Daniel Bell in 1973 – 1976. He
stressed that "New and cardinal sign of a post-industrial society is the codification of theoretical knowledge and a new relation to technologies".5 Both contemporary theory and practice underline that a global information technology society
takes many forms, depending on historical and geographical conditions.6 Nowadays, we can also add the challenge of the economy. The recession, crisis and the
need for restructuring the world economy are expected as the consequence of the
COVID-19 pandemic.7
Within the public administration, the issue of transitioning to an information society is closely linked with information management, protection of personality and privacy of the user and the duty of professional confidentiality of a
4
Hendrych, D. et al, Správní právo. Obecná část. (Administrative Law. General Part), 6th editon,
C. H. Beck, Praha, 2006, pp. 11-13.
5
Bell, D., The Coming of Post-Industrial Society: A Venture in Social Forecasting. Special anniversary ed.: Basic Books, New York, 1999. p. xiv.
6
Wilson, M. I, Kellerman, A., Corey, K. E., Global Information Society: Technology, Knowledge,
and Mobility, Rowman & Littlefield Publishers, Inc. Lanham, 2013. p. vii.
7
See United Nations: Everyone Included: Social Impact of COVID-19. Document available online:
https://www.un.org/development/desa/dspd/everyone-included-covid-19.html. Accessed 2.5.2020;
Popa (Tache), C. E., International investment protection in front of the states role in crisis times to
managing disputes, „Juridical Tribune – Tribuna Juridica”, Volume 10, Issue 3, December 2020,
p. 456, 457.
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public servant.
Global information society in public administration enables sharing information and rationalising service delivery and spreading off highly innovative
technologies. However, the entry of information technologies into this area is not
only connected with particular risks, which we will discuss further, but may also
lead, especially in social services, to weakening and loosening of relationship between the client and the public officer or social worker, for example in the child
protection.
The artificial intelligence (AI) in public services enables to compile, process and share data and information quicker, in more detail and to a much greater
extent than heretofore possible. Big data are the future not only for social sciences
but for the daily practice in public administration, medicine included. AI is capable of analysing not only enormous amounts of data in a short period. The machine learning improves these processes of analyses efficiently and quickly.
The AI and digitisation, including machine learning, introduced the questions of learning society and learning organisation in the public administration.
The notion of learning society is connected with the issues of state stability.
"The loss of the stable state means that our society and all of its institutions are in continuous processes of transformation. We cannot expect new stable
states that will endure for our lifetime. …We must, in other words, become adept
at learning. We must become able not only to transform our institutions, in response to changing situations and requirements; we must invent and develop institutions which are 'learning systems', that is to say, systems capable of bringing
about their continuing transformation."
The demographic forecasting, community service planning or the socalled smart quarantine, world-wide used for the protection of public health during the COVID-19 pandemic, are the best-known examples of the learning society.
The Czech Republic started the screening for COVID-19 in selected localities on 25th April 2020. The inhabitants participated voluntarily, based on
medical criteria. The testing enabled to analyse significant amount of information
and medical data. Based on these results and the data coming from hospitals and
hygienic service, the Ministry of Health opened unique COVID-19 websites with
general information and aggregated data about the epidemy progression. Users
submitted several proposals on making the website and applications more user
friendly and useful. The ministry accepted them8.
The improvement of public administration website is an excellent example of digital service, which includes users. This involvement is typical for the
8
See https://onemocneni-aktualne.mzcr.cz/covid-19. Other examples: Iceland, South Korea. See
Documents online: https://www.government.is/news/article/?newsid=f96a270c-66e8-11ea-945f005056bc4d74.https://www.statista.com/statistics/1102818/south-korea-covid-19-testtotalnumber/
Accessed 2.5.2020.
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learning organisation. Peter Senge in 1990 was the first to use this notion. Generally, the learning organisation is connected with private companies and business as it aimed to improve the know-how, effectivity and productivity to keep
the company in the relevant market in uncertain times. The authors would argue
that public administration bodies should and could be a learning organization - as
well. The theory describes the learning organisation as follows: "Learning organisations [are] organisations where people continually expand their capacity
to create the results they truly desire, where new and expansive patterns of thinking are nurtured, where collective aspiration is set free, and where people are
continually learning to see the whole together."9 The example, as mentioned
above of ministerial websites, shows that the public administration body is capable of being a learning organisation. The main objection might be that the situation of COVID-19 crisis is an unprecedented challenge, and under previous circumstances, the public administration could react reluctantly to the publics' overtures. Despite these doubts, the authors consider that the civil administration in
general and uniquely the Czech public administration can transform into the modern learning organisation. The authors highlight and examine legal regulation,
human resources and tools like collaborative governance and public-private partnership to form the basis for creating a modern, digital learning society with public administration authorities as learning organisations.
3. Perils in creating a new type of public administration
Digitisation in public administration and the use of AI, machine learning
and the steps towards public administrative bodies as learning organisations create a new form of relationship and communication between public administration
and the user. The authors examined selected benefits in section II. This part highlights and argues uppermost perils in creating a new type of public administration.
Suppose that all the activities of public administration and the user have
carried out digitally, via the internet, using computers, smartphones, bank and
similar cards, like client or access cards.
As the internet law is typically a soft law, with lower intensity of enforcement, the public administration and users have to comply with the identification
of the person accessing to the communication, confidentiality of data and information flow and storage, and last but not least how to make data available lawfully to third parties.
The legal regulation, the theory as well as the case-law admit specific
procedures to comply with all requirements as smart as possible. The human intervention into digitised courses of information and data exchange forms the significant risk factor. Some public officers or users are not enough digitally literate.
9
Senge, P. M., The Fifth Discipline. The art and practice of the learning organisation, Random
House. London, 1990, p. 3.
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Some clients, especially in social administration and services, are not able to use
technologies due to their impairment or age. Public officers, as well as private
users, share passwords with other colleagues or members of the household.10
Home-office and home teaching broadly used during the COVID-19 crisis confirmed that public administration, as well as the universities or schools, are not
able, except high-rank public officers or academic officials, to equip their employees with computers or smartphones, separated from their technical equipment. So, the public officer or teacher, working from home, uses very often unsecured internet connection or forget to log out when leaving the computer. Sensible data, information and rights of their owner could be infringed.
The theory, as well as the practice, distinguish between privacy and confidentiality, though both terms complement and overlap each other. The right to
privacy is considered to be one of the essential rights of an individual, which
protects human dignity and other values, such as free interaction with others and
the right to choose information, which an individual freely provides to her surroundings.11 The area of privacy and its protection focuses on obtaining information, while confidentiality focuses on the communication of information.12 Privacy is sometimes narrowed only to the protection of personal data in information
systems. While access to aggregated data on its own may not seem like a serious
concern on the first sight, we must be wary that any information could be leveraged for purposes other than it was originally intended for.
The GDPR13 regulates data protection and the access to them with or
without the consent of the holder in all EU states. The national legislation stipulates for particularities in member states.14 The main guile in the public administration is how to interpret the legal obligation or possibility of data collecting
and processing for "tasks carried out in the public interest laid down by a legal

10
Williams, B., The danger of password sharing at work, 2019. Document available online:
https://www.techradar.com/news/the-dangers-of-password-sharing-at-work. St. Clair, A., Sharing
passwords Hurts Your Business - Do This Instead. Document available online: https://www.team
outpost.com/blog/sharing-passwords-hurts-your-business/. Accessed 2.5.2020.
11
See for example decisions of the Constitutional Court of the Czech Republic, available online in
English: Pl. ÚS 3/14 https://www.usoud.cz/en/decisions/20161220-pl-us-314-access-to-archivalrecords-of-the-former-security-services-and-protecti/. III. ÚS 3844/13https://www.usoud.cz/en/
decisions/20141030-iii-us-384413-nature-of-social-network-facebook/. Accessed 2. 5. 2020.
12
Sovová, O, Sova, M, Global Information Society and the Right for Privacy in Health Care.
SGEM 2017 Conference Proceedings. Book 1. Vol. 1. p. 347-354.
13
Regulation (EU) 2016/679 of the European Parliament and of The Council of 27th April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).
Document available online: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX :32016
R0679. Accessed 2.5.2020.
14
The Czech Republic adopted Act No. 110/2019 Coll., on Personal Data Processing. Document
in English available online: https://www.uoou.cz/en/assets/File.ashx?idorg=200156&iddoku
menty=1837. Accessed 2.5.2020.
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regulation or the exercise of official authority vested in the controller".15
The rule of law requires that all obligations should be imposed by a legal
act, not by by-laws or measures or even by internal regulations of an administrative body. The Constitutional Court of the Czech Republic (CC) ruled in its Decision No. Pl. ÚS 19/17 about mandatory tax forms. The obligation to file a tax
return on compulsory paper or electronic forms was the substance of the constitutional complaint. Just the internal regulation of the Ministry of Finance stipulated for the content and data required from the taxpayers. The CC decided that
such an obligation to fill in personal data, data on bank accounts, members of
family and assets could be collected just when the law stipulates for the content
of the prescribed form.16
The authors consider imposing of obligations of revealing and transmitting data without proper legal justification and regulation endangering the reliance into the public administration and the rule of law as a whole. The exceptional
circumstances of the COVID-19 pandemic facilitate the public administration to
exceed easily legal limits and borders. The overuse of digitisation and AI when
tracing the infection could be suitable tools for abusing the power of any public
authority.
4. User-friendly public administration
In part III, the authors examined the perils of the digital era for the public
administration and its users. Base on the benefits highlighted in part II; the authors argue possibilities to create a user-friendly public administration. The notion user-friendly describes software, program or application easy to use. Generally, and in the public administration, user-friendly means something reasonable,
understandable and usable.17
The Czech Administrative Code stipulates in Section 4/1 as follows: Public administration is a service for the public. Anyone person fulfilling the tasks
implied by the powers of an administrative authority shall be obliged to behave
courteously with respect to persons concerned and to respond to their needs as
practicable18. The user-friendly public administration forms one of the basic principles of execution of the administrative authority.
The paper underlined the possible fear of modern technologies and the
insufficient software and hardware equipment of both administrative bodies and
users. The introduction of public-private-partnership (PPP) could be one of the
15
Section 6, par.1. b), Act No. 110/2019 Coll., on Personal Data Processing.Document in English
available online: https://www.uoou.cz/en/assets/File.ashx?id_org=200156&id_dokumenty=1837.
Accessed 2.5.2020 .
16
Document available online: https://www.usoud.cz/fileadmin/user_upload/Vedouci_OVVP/
Agenda_de_Portavoz/Pl._US_19_17_na_web.pdf. Accessed 2.5.2020.
17
Fox, W., Meyer, I. H., Public Administration Dictionary. Juta and Co., Eppindust, 1996. p. 132.
18
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possible solutions to avoid stress from modern technologies.
The co-operation between a public body and a private partner in implementing technologies and conducting research is widely spread among universities and private business, especially in the IT sector.19 Private companies offer
many platforms for teaching, connecting research groups, including online
courses for users.20 The authors fully realise that one fact limits the use of PPP
resources. The public administration has to comply with the requirements of public procurement on the EU level, as well as on the national one. Public universities
have the same obligation. Either they act as contracting authorities, or they participate in tenders. The authors would argue that the legal relaunching of the PPP
and public procurement will be necessary both for the EU and member states.
Both the good and collaborative governance could enable the new type
of involvement and participation of users in the daily course of the public administration and especially in the digitisation and data collecting and analysing. Indeed, the notion of governance itself came from the business. The corporate governance was and is a system of rules, practices and processes to direct and control
a company. Corporate governance has to balance and comply with the interests
of primary stakeholders, like shareholders, organisational management and employees, customers, the community and the state.21 Corporate governance is
closely connected with the legal environment and ethics in business. The concept
of governance generally means: “ ..the process of decision-making and the process by which decisions are implemented, an analysis of governance focuses on
the formal and informal actors involved in decision-making and implementing
the decisions made and the formal and informal structures that have been set in
place to arrive at and implement the decision”22.
The concept of good governance is fully applicable to the public administration, as the participation of the stakeholders is a must. In the era of digitisation and worldwide exchange of information and data, the protection of rights of
all parties involved and the steadily growing pressure for proportionality between
the individual and public interests leads to accentuate democratic discussions to
achieve broadly socially acceptable goals and agreements. The concept of collaborative governance emphasises that different stakeholder should be involved "in
order to carry out a public purpose, that could not be otherwise accomplished"23.
The authors underline that in these uncertain times, fundamental human
19

See https://www.ysoft.com/en/company/about-y-soft/university-relations. Available online. Accessed 2.5.2020.
20
See https://www.microsoft.com/en-us/microsoft-365/microsoft-teams/group-chat-software.
Available online. Accessed 2.5.2020.
21
See online https://www.investopedia.com/terms/c/corporategovernance.asp. Accessed 2.5. 2020.
22
Srivastava, M., Good Governance-Concept, Meaning and Features: A Detailed Study. Document
available online: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1528449. Accessed 2.5.
2020. See also https://www.gdrc.org/u-gov/governance-understand.html. Accessed 2.5.2020.
23
Emerson, K.K., Nabatchi, T., Balogh, S., An Integrative Framework for Collaborative Governance, „Journal of Public Administration Research and Theory”, 2012, 22(1), pp. 1-9.
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rights and freedoms, due to the need for protecting the public health, could be
infringed. The collaborative governance, as a participatory and consensus-oriented effective method, could lead not only to efficiency in coping with the new
tasks of the user friendly public administration but also to the respect to the rule
of law, even under critical circumstances.
5. Conclusion
The authors have already devoted their research to the issues of the digitisation of the public administration.24 Having focused on healthcare delivery,
they underlined that working with information is one of the fundamental areas of
managerial activities. Information management is a unifying discipline, which
enables improvement of qualities of everyday work25. The more it applies to the
public administration because it ensures the daily operation of the state and community services.
The introduction of digitisation and AI in public administration enable
new scope of managing and solving many current problems in both theoretical
and practical level. The compulsory use of digital technologies may induce public
officers to improve processes that directly affect users and clients. Legal obligations, an ethical code and continuous education of public officers could prevent
the de-humanisation of the administration. The direct involvement of users, either
on a volunteer base or through PPP represents another channel of approximation
of the public administration not only to users' requirements but also to the modern
information society.
The authors highlighted not only the benefits of the digitisation, but they
also argued its risks. Inevitably, the more complex and comprehensive is the public administration, the more recent is the technology, the most probable is the
misuse of administrative power and gathered information.
Legal regulation in the EU Member States enables and often even forces
sharing of the data without the consent and many times even without the
knowledge of the data owners. Privacy protection and the duty of professional
confidentiality could help to solve the conflict of interests and obligations of all
persons concerned in the digital public service. Generally, all-digital information
and service systems should also be in public administration based on the opt-in
principle, i. e. the user decides to enter and actively register in order to use or be
subject to the particular service. Nevertheless, the public interest, especially at
the health and economic crisis, caused by the pandemic COVID–19, requires
many times, that the state intrudes into the private sphere of its inhabitant. The
entry should be based on legal regulation and reviewable in a judicial system.
24
Sovová, O., Sova, M., Fiala, Z., Privacy protection and e-document management in public administration, „Juridical Tribune - Tribuna Juridica”, vol. 7, Issue 2, December 2017, p. 17 – 26.
25
Sovová, O., Sova, M., Global Information Society and the Right for Privacy in Health Care.
SGEM, 2017, Conference Proceedings. Book 1. Vol. 1. p. 347-354.
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This main requirement applies to the user-friendly public administration, which
should maintain the needs of the rule of law under any circumstances.
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Work Performance and Flexibility – Opportunities and Risks
PhD. student Ioana Cristina NEAGOE-DINIȚĂ1
Abstract
Flexi working is by far the star of 2020 in the context of the pandemic and its
effects. Working from home, teleworking, flextime are the pillars of the new paradigm of
the labor market. Not only necessary, but vital for saving jobs, flexi work becomes a stepping stone to the relationship between employee and employer. Started as a solution to
ensure work-life balance, flexi working has become a hidden enemy of the very balance
it should support. It extended the work schedules all day long, imposed new working pace
under the pressure of emergency state, took over the whole private life of the workers.
The concepts of job sharing freelancing are no longer features of the future. Crisis flexi
working undertakes our professional life, contributing to a precarious scent to classic
working relationships. Between use and abuse, crisis flexi working pushes employers to
see an increase in labor productivity under the ever-awaken eye of computers and IT
applications, raising privacy issues. Office work is becoming a social El Dorado, while
employers are shrinking offices and expanding them into our homes. With certain advantages and vulnerabilities.”The Future of Work is now” and gives opportunity to analyze it from a labor law, administrative and human resources perspective.
Keywords: teleworking, agile working, rating, performance, working time,
working pace, work life balance.
JEL Classification: K20, K22, K42

1. General considerations. Teleworking, a promising engagement
transformed into a convenience marriage during a pandemic situation
The year 2018 seems to be a graceful year from the perspective of modernizing Romanian legislation. Intelligent and persuasive, the social dialogue carried out by the employer’s organizations in Romania convinced the authorities to
issue a historical Law no. 81/2018 on the regulation of teleworking activity. Reinterpreted in Romanian style as a specific form of work organization, teleworking is thus legalized and publicly recognized as activity relying on information
technology.
Coincidence or not, the Italian Law no. 81/2017 on agile work or smart
work, supports modernization of labor market in line with the European Framework Agreement on Teleworking from 20022, an agreement that was to be implemented by the social partners in the EU Member States, following the obligations
1
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undertaken via Treaty on the Functioning of the European Union.
Romanian law was an unexpected success in 2018 based on the popularity of teleworking as promoter of work autonomy and work-life balance. In the
meantime, in Europe (in states such as France or Germany) a new development
stage was reached and conclusions arising from practical challenges have been
reached, while pressure of digital technologies increased over companies; thus a
need to split as clearly as possible the time allocated to professional activities
from personal time became even more important under the continuous information flows generated by the new technologies.
Teleworking is a just a modest start the transformation journey of traditional ways of working, but the rush of companies to adopt new technologies to
support current activities (by Kanban boards, dashboards, badging, data analytics) in the context of the pandemic situation pushed us closer to a new vision over
work, a vision relying on digital platforms where work becomes hybrid and raise
questions over the traditional concepts such as working time monitoring, performance and remuneration and, last but not least, over the legal nature of the legal
relationship between worker and employer.
The stars of the new reality of work are also hybrids; we are no longer
talking about line manager, client, but about scrum master, product owner and
prosumer, while the relations become more dynamic pushing the limits between
use and abuse.
The traditional approach refers to teleworking as "form of work organization3". Although Law no. 81/2018 speaks about teleworking as a form of work
organization with a certain regularity, it allows teleworking even down to one day
per month, thus generating strong arguments that Romanian teleworking could
be occasional. In the context of the Covid-19 pandemic the pressure over teleworking concept generated an evolution from occasional and voluntary nature to
the regular and relatively involuntary characteristic, also having in view the occupational health and safety recommendations formulated by the authorities. The
recommendations of social distance have generated the relocation of work from
employers' premises to Romanian homes; thus, teleworking became the tool that
allows us to continue working, to save jobs, an opportunity to remain employed,
not a genuine free choice.
According to the law, the employee's refusal to consent to teleworking
cannot become grounds for unilateral amendment of the individual employment
contract; the derogation from this rule was set, though, by art. 33 of the Decree
no. 195/2020 on the establishment of the state of emergency in Romania, which
allows the unilateral instatement by the employer of teleworking during the state
of emergency.

sized Enterprises, the European Center of Public Enterprises and Enterprises of General Economic
Interest and the European Trade Union Confederation.
3
French Labor Code, amended and supplemented by Law no. 2018-771/2018, art. 1222-9.
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This exceptional legal regime only applies under the special circumstances for which the norm was issued and at the end of the state of emergency
the voluntary characteristic of the teleworking is reinstated, thus, each employee
returns to his/her legal right to request work on the employer's premises; such
requests cannot be refused by employers, only set under the condition that specific occupational health and safety measures are observed by the employee. The
hybrid solutions adopted in the context of the pandemic situation (the rotational
workplace system regarding the presence in own locations and in the employer's
locations), as well as the variable number of days worked remotely, lead to the
idea that teleworking is applied today not as a specific working regime, but as
new standard working form, relying on multiple job locations. Job locations are
set based on locations diagrams (similar to traditional diagrams concerning time
schedules).
With regard to the type of work, contrary to the doctrine4, we consider
that is not essentially affected by teleworking, which is being performed under
the same parameters as in the employer's locations, because the IT technology is
a tool already integrated into daily activities in the office. The traditional ways of
working are affected by teleworking only where the employer failed to replace
some physical office activities with some supported by information technology,
thus resulting a need for job description amendment for teleworking days.
2. Working time and rest time in the digital age. The work-life balance
2.1. Digital tracking of work, a narrow line between work documentation and work-life balance
According to art. 4 para. (1) of the Law no. 81/2018, teleworkers organize
the working schedule in agreement with the employer, which means that the employer has the right to be informed about the proposed organization of the employee and, within the limits of good faith, should agree to the proposed schedule.
While referring to the working schedule, the law invokes the internal regulation
framework (employment contract/internal regulation) and provide working time
flexibility during teleworking, as the employee can exercise the prerogative of
organizing his own schedule.
The doctrine5 even speaks of the “limited capacity” of the employer to
control the employee within the schedule set by the teleworker; this restraint of
4
Ana Ştefănescu, Contractul individual de telemuncă al telesalariaților UE și al telesalariaților
non-UE. Legea aplicabilă obligațiilor contractuale și implicațiile locurilor de telemuncă,
https://www.universuljuridic.ro/contractul-individual-de-telemunca-al-telesalariatilor-ue-si-al-tele
salariatilor-non-ue-legea-aplicabila-obligatiilor-contractuale-si-implicatiile-locurilor-de-telemun
ca-2/, consulted on 1.10.2020.
5
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employer's capacity is justified by the need to avoid employer's authority over the
private personal space chosen by the employee.
The art. 5 para. (2) letter i) of the Law no. 81/2018 speaks of the measures
undertaken by the employer as to avoid the isolation of the teleworker from the
rest of the employees, which provides him the possibility to meet with colleagues
regularly, a requirement that can be achieved by interventions related to work
locations, type of work and last but not least working time. The types of measures
that can be set in this respect may refer to: setting regular physical presence for
groups of employees at workplaces organized by the employer, teamwork, with
possible effects in enriching the content of the job description (impact on the type
of work) and even the establishment of common core working hours regulated
within a flexible time schedule. All these elements can be set within the framework of the internal regulations system and assumed by the parties under the individual teleworking agreement.
A question may be raises with regard to the provision of art. 5 para. (2)
letter e) of the law that imposes to provide in the individual employment contract
rules related to time tracking while teleworking. The legal provision is consistent
with the aim to increase employee's autonomy and self-management of work, as
we will present in detail in the chapter dedicated to the employee’s subordination
to the employer. Apparently logical and transparency oriented, the rule mentioned
above generate the parties' responsibility to agree upon who is actually the holder
of the obligation to record the working time, thus creating the opportunity to
jointly undertake an obligation that traditionally belonged only to the employer.
Furthermore, article 119 of the Labor Code) recently amended by para. (2) insidiously leaves the record of the working time during teleworking to the joint decision of the parties, so that we cannot speak clearly of a legal owner of this obligation; however, the administrative liability for the non-compliance with art. 119
of the code is still remains solely with the employer, as per art. 260 para. (1) letter
m) of the Labor Code.
The protection of the tele-worker by recordings of the working time is
required to ensure the limitation of working time, thus preventing abuse. The law
on teleworking allows the employee to propose and parties to agree on how to
organize the working schedule, without prejudice to the requirement to limit the
working time. In fact, Hungarian law even speaks of “the working norm of an
employee with a work from home or teleworking (...) established by reference to
a comparable employee6”; the meaning of the law is that teleworking itself should
not lead to an increase in normal working hours. If the duration of working time
were to increase while teleworking, the highly proclaimed work-life balance
would be reversed.
If we consider the analysis over technology impact on today's industry,
6
Raluca Dimitriu, Tendinţe de flexibilitate a raporturilor de muncă, „Revista Studii de Drept
Românesc” nr. 1-2/2008, p. 37.
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we find that, on one hand, it influences and supports work efficiency by giving
employees help in performing their tasks. On the other hand, technology can provide data collection, analysis and diagnosis, also for the scope of monitoring the
worker's time and pace, thus being likely to affect employee's personal data.
The “electronic panopticon” mentioned in an extremely interesting paper7, is a supervision tool made available to managers to provide real time data
on activity fluctuations in production line, thus allowing to identify the variations
of production process, up to a level of providing the identification of the responsible worker based on authentication badge. So today we can talk about the technology involved in the production process, but also in assisting and monitoring
the production process by means of data collection on the work performed by the
worker.
From a technical and managerial perspective, the solution may be highly
appreciated. However, the traceability of work pace sets the worker under constant monitoring, implicitly generating stress and, why not, a violation of privacy.
From our point of view, in the related context, it is necessary to address some
issues via collective bargaining:
- to remake labor standardization (working norms) in line with the introduction of modern production technologies, because standardization is mandatory and addresses to “certain technological and labor processes conditions”;
- to necessarily correlate it with the performance management systems,
so that the result of this monitoring is a work efficiency improvement and not a
track record of deviations from a desired working pace, with the consequence of
identifying low performance.
Last but not least, the is a need to revert to the human assessment of performance while using technical indicators provided by the monitoring systems to
ensure compliance with the requirements on personal data processing and to exclude from an automatic decision any measures arising from the processing.
Another type of approach should be considered for the working time
tracking, where the digital technologies for monitoring can be used for the legitimate purpose of ensuring the limitation of working time duration, in line with
the principles of the related European regulations. Thus, recently, in Case C55/18 of the EUCJ in the case of the Federación de Servicios de Comisiones
Obreras (CCOO)/Deutsche Bank, the court ruled that „member States must even
impose an obligation for employers to set up an objective, reliable and accessible
system to measure the duration of daily working time performed by each worker”.
The ways of effective implementation remain at the discretion of the states, depending on certain particularities of each type of industry/sector or the size of the
7
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enterprise.
By reference to the criticism previously made to the art. 119 para. (2) of
the Labor Code, we believe the solution adopted by the Romanian legislator is
insufficient to protect remote workers. Therefore, in line with the practice of the
EUCJ, the use of technologies for the objective purpose of tracking working time
should become an obligation for the Member States of the European Union. Comparing to the tracking of working pace, the measurement of working time is a
complementary and convergent with ensuring the aim of employee protection.
2.2. Right to switch off
The right to disconnect is not defined in the primary legislation of the
European Union. While the protection of health and safety at work is addressed
in European regulations concerning working time8 by setting quantitative limits
on daily rest and weekly rest, the ways of organizing working time remain open
to free negotiation by the parties, thus allowing a balance between professional
and family life to be achieved.
A new9 European regulation that will enter into force in 2022 speaks specifically about the issue of work-life balance and prepares us for a new reality.
States are encouraged to adopt regulations that increase the flexibility of working
arrangements, whether they relate to working schedules, remote work, reduced
working schedules. In this context, what is merely aimed becomes an obligation,
which is to release workers from the rigidness of work organization.
Thus, after adopting a flexible working arrangement for a limited period
of time (let it be teleworking), based on art. 9 para. (3) of the said directive, the
worker will “be able to request a return to the initial working arrangement” and
the employer “will examine the request for early return to the initial work arrangement”, having the liberty to assess the request according to his own needs
and those mentioned by the employee. One would wonder if once "moved
online", the tele-worker will be remaining in a virtual working place, especially
whether the employer decides to run indefinitely a remote business model.
The right to disconnect, meaning the period during which s/he cannot be
reached/called by employer, was generated by the need to protect the employee.
In French legislation it is known under the title "El Khomri Law"; article L224217 of the French Labor Code as amended by Law no. 2019-1428/2019, art. 82
(V) is regulating employer's obligation to establish procedures, concrete ways of
employee's exercising their right to disconnect. The purpose of the right to disconnect is to ensure compliance with the rules on working time and rest time, as

8
Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 on
certain aspects of the organization of working time.
9
Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on
work-life balance of parents and caretakers and on repealing Council Directive 2010/18/EU.
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a measure to ensure the work-life balance. This aspect is subject to dialogue between social partners, as the aim of such regulation would be to educate management staff to rationally use digital technologies for the activities of employees.
Likewise, the Italian Law no. 81/2017 on agile work or “smart working”
refers both to teleworking employment contracts for which the right to disconnect
is regulated as a period in which employees cannot be contacted by employers.
The Italian “Lavoro agile” means more than teleworking and goes further with
the flexibility of employment relations and speaks of the contract with “zerohours” or the contract of “on-call” deeply precarious contractual arrangements.
3. Is the workplace of the future a physical or a virtual place?
A famous author10 describes how the use of information technology may
"influence a number of essential concepts of labor law, such as the workplace
(...), the allocation of prerogatives and responsibilities". In the case of teleworking and, even more so in the case of other precarious forms of work (so-called
self-employment supported by the hybrid work arrangement "zero-hours") we
encounter a "dematerialization of the workplace". The author even speaks of an
outdated concept of workplace - as a location.
We could agree that in the new ways of working the workplace can be
used to strictly describe relational bounds among hierarchical positions of an organizational structure. However, even those, should be re-assessed in the context
of a dissolution of the subordination of the employee to the employer; there is
clear sign that this period of change may take us back to the stone age of labor
law, when labor law was created to solve a deficiency of the civil relationships
that suffered from a “lack of democracy”11. So great would be the dissolution of
the elements of the employment contract, that the well-known Italian professor
and author proposes a substitution for the concept of working place with that of
"working environment" while suggesting the workplace will no longer be physical.
Of course, we are not contemplating only a change in concept; the implications of the physical disappearance of the working place has direct impact on
the ways the employer exercises its organizational prerogatives and control over
the employee. The line manager no longer directly and personally monitors the
work performed by the employee, as s/he is not in the locations of the employer.

10
E. Ales, The challenges of Digitalization for employment relations in Working in digital and
smart Organization in Working in Digital and Smart Organizations Legal, Economic and Organizational Perspectives on the Digitalization of Labour Relations, Palgrave Macmillan, 2018, p. 121.
11
B. Langille, Labour Law’s Theory of Justice, în The Idea of Labour Law in R. Dimitriu, Dreptul
muncii – între disoluţie şi reinventare, „Studii și Cercetări Juridice”, no. 2, 2013, edited by the
Institute of Legal Research of the Romanian Academy, p. 40.
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The danger highlighted by the said author12 is that IT technologies meant to support the daily activity, mainly become monitoring and controlling tools.
One could wonder, what is employer's role in setting workplace in this
technological age? According to art. 5 para. (1) letter c) of Romanian Law no.
81/2018, teleworking and implicitly the location/locations associated with it are
subject to employment contract arrangements; by this, employee's choice over a
working place becomes subject for negotiation and, why not, for the veto of the
employer. Such a veto can made, for example, in connection with work performed
in public spaces (train stations, airports, restaurants), as the employer may choose
to further protect occupational health and safety and business data protection.
To what extent can the employer interfere with the employee's free choice
over the teleworking place? This type of option should be assessed by comparing
and setting a clear line between teleworking under Law no. 81/2018 and mobility
- as per art. 20 para. (2) letter c) of the Labor Code.
On one hand, we could consider similarities with the Italian judicial practice13 that stated "the working place is an essential element for the agreement of
the parties" and rejected a teleworker's claim arguing that it was not necessary to
disclose the actual working place to the employer because he considers teleworking contract refers to workplace as "telematic" bound between employer and employee.
On the other hand, Romanian teleworking law regulates a hybrid form of
control over the workplace: on one hand it provides a modern, democratic control
that allows the employee to organize his work schedule and is to be set by individual negotiation; however, control is regained by the employer via exercising
the obligation to install and verify work equipment, but also by the access to teleworking sites in order to establish and implement occupational safety and health
measures (art. 8 paragraph (2) letter a) of Law no. 81/2018). In conclusion, the
choice of teleworking place/s remains an option for the employee, while employer keeps the right to oppose to such choice, opposition to be made for serious
reasons (such as occupational health and safety) without infringing the very essence of teleworking as flexible way of working.
Likewise, a working place flexibility under employer's ruling is job mobility which is now regulated under “standard” employment; this type of flexibility to which the employee adheres, comes with the acceptance by the employee
of the very the nature of his work (the type of work whose tasks and responsibilities under job description) should be carried out from one or more locations indicated/chosen by the employer; in this case, the only moment when the employee
may oppose to employer’s choices is the time of concluding the mobility contractual arrangement.

12
13

E. Ales, op. cit., p. 121.
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4. The subordination between employee and employer is in dissolution within the new ways of working
The employee's right to set his working schedule during teleworking,
jointly with the employer's right to exercise certain ways of control based on an
agreement of the parties create the necessary conditions for a paradigm change of
an essential element of the employment relationship, respectively the subordination.
The subordination of the employee during teleworking is considered undoubted by some authors14 meaning it "does not fundamentally change the type
of employment contract applicable to a specific legal relationship, nor the existence of a relationship of subordination", as this subordination should come jointly
with employer's obligation to bear the expenses to the teleworking. However, the
Romanian law raises doubt even on the expenses issue, implying that only under
certain conditions are they born by the employer.
In fact, despite doctrine opinions stating that the beneficiary of work must
bear the cost for the activity, in Romanian common practice the employers take
advantage of the ambiguity of the law and leave the costs the teleworking exclusively with the employee (e.g. utilities). This aspect of teleworking becomes even
more acceptable in the case of new work arrangements such as the "zero hours"
regulated in Italian or British law.
A real question arises whether the subordination bound could survive
within the new ways of working.
The reputable Italian professor and author E. Ales had a vision about 3
ways of performing work in the future, "by subordination, by coordination and
autonomously". There could be, equally probable, a certain deepening of subordination ("boosted subordination"), mainly referring to the technical subordination via IT technology.
Obviously, changes of the connection between the provider and the beneficiary of the work should go hand in hand with the approach over the worker's
performance. Thus, in case of self-employment, it is expected that performance
be results oriented and working time be less relevant, while reward remain closely
linked to achieving goals. However, such vision over performance under digital
age is not consistent with the latest interpretations of the EUCJ15 that indicates
the need to impose on national systems ways of recording working time even by
relying on the accuracy of IT systems. The divergence of these directions can
only be explained by 2 conclusions: the autonomy and orientation towards the
results is specific to new hybrid legal relations that is not concerned with any
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Idem.
Judgment in Case C-55/18 concerning the Federación de Servicios de Comisiones Obreras
(CCOO) v Deutsche Bank.
15
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aspects of working time, while the standard employment relationship remains focused on the constant monitoring of working time, with less focus on results.
The workers could be "crowding" on the digital platforms under hybrid
legal relations and they apply for various works and projects, which they receive
considering a reputation acquired based on customer evaluation; in this case we
can even talk about hybrid legal subjects. Modern human resources and legal
doctrine speak about the rise of a new holder of the modern employment contract,
namely the third party the client or “prosumer” who joins the worker and the
"employer" into the new labor relationship. The client is called to evaluate the
worker's performance, in a more or less regulated framework, and his evaluation
can play a decisive role for the evolution of the labor relationship.
Just like Professor Ales, who talks about a possible "dematerialization"
of the employer/companies while they are substituted by the platforms hosting
fairs of tasks and projects, we are rather skeptical that the "client" role may be a
third party of the working relationship. Within the digital platforms the client
assigns projects directly to the worker based on a rating, monitors and receives
the work.
Some questions remain unanswered: What is the accountability of the
client towards the worker? What is the accountability of the platform towards the
client? What is the platform accountability towards the worker, does it bear the
expenses for carrying out the work; is it responsible for organizing and guiding
the activity?
We agree that under such trends there can be a real dissolution of employers and „the crowd employment”16 will be just network of teleworkers who
will serve customers via online platforms, while the "platform conceals de plano"
the information about the employer, not only for the worker (with consequences
in terms of labor law), but also for the client (with consequences in terms of commercial law).
The individual labor law as we know it today is also in danger of dissolution, while the collective labor law must be rewritten to reflect the electronic
marketplace ("the platform") where the employer becomes impersonal and the
client becomes a manager with rights, but without responsibilities. Who should
defend the worker this time and who should protect the human being against the
unequal negotiation positions as long as we can no longer speak of clear managerial prerogatives, much less of a limitation of managerial prerogatives? Maybe
that ethical correctness17 that was talked about at the rise of labor law also becomes slightly obsolete.

16

Raluca Dimitriu, Elemente de dreptul muncii, 2nd revised edition, Ed. CECCAR, Bucharest, 2018,
p. 74.
17
Raluca Dimitriu, op. cit., 2013, p. 57.
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5. Work performance, an entrepreneurial skill
"Agile work" called exactly by Italian law, is not yet legislated in Romania in the form of legal rules, but is being implemented in the corporate environment in the form of management programs based on agility as a way of working.
The stars of these transformation management programs are the beneficiary or client, called "product owner" and a kind of entrepreneur without a portfolio, called "scrum master". We cannot fail to notice that the role of the scrum
master ensures a not very happy transition on the thorny road to the platform,
between the line manager and the total lack of manager. There is no subordination, but a coordination carried out by this “scrum master” that aims to emancipate the team working on projects and to facilitate the fulfillment of very concrete
goals. All employees are working on projects; projects are overlapping and line
managers no longer exist. We are therefore heading to the "privatization"18 of the
workplace in which our client really becomes our master. In this context, there is
a dissolution of the idea of working time, the orientation towards results is essential, while remuneration is calibrated exclusively with the quality of deliverables.
How does the result of the work and the quality affect the employer's
right to performance evaluation?
We need to analyze in this context the provisions of art. 40 para. (1) of
the Labor Code and we deduce that in the era of agility provided by digital platforms the following rights of today's employer could disappear or be reinterpreted
as follows:
- the organization and operations of the unit must be seen as a consortium;
- by the fact that a digital platform can and is supported by one or more
legal entities and the bound of the worker with the platform may raise some uncertainties about the legal relationship and mutual obligations between the platform and worker. For example, we need to consider the solution ruled by the
British courts against Uber (the car sharing platform that promotes a business
model based on freelance activities of drivers) in the case of the plaintiff James
Farrar, where the first is considered an employer and held for specific responsibilities, including ensuring the minimum wage for drivers.
- the right to give binding orders and to exercise control over the performance of job duties would no longer be performed, jointly with the right to set
individual performance goals and evaluation criteria, because in the entrepreneur's life the guidance disappears.
The management system based on goals indicated in art. 40 of the Labor
Code seems to be aligned with the new ways of working, yet the right to give
binding commands is rather a form of classic subordination.
The right to give binding orders rather refers to the indication of the ways
18

E. Ales, op. cit., p. 122.
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of action necessary to achieve the results, or precisely this seems to disappear in
the digital age where the worker is a small entrepreneur. The purpose of the reform created by agile work is precisely to eliminate the continuous control over
work including the monitoring of the working time and to replace it with a control
over the final product of work (the project assumed as an objective) for which a
qualitative assessment is done and a remuneration is set. Thus, time would remain
relevant only in terms of achieving a goal in a defined time (SMAR "T" - time
frame).
6. Feedback policy raised to the appraisal by the law. Data protection
a useful balance
Last but not least, there is more and more arguments about waiving the
formal, classic performance assessment after going through and evaluation cycle
and consider instead continuous feedback; this actually weakens the subordination and makes the manager a coordinator of the worker. The usefulness of feedback for the performance correction is undisputable. The feedback policy is integrated lately in performance systems by the corporations19 as a means of early
correction, real-time quality increase, thus avoiding final verdicts such as nonperformance/professional inadequacy at the end of traditional evaluation cycles.
In the same context, but referring to customer feedback, the Italian literature indicated in this study integrates the customer in the relationship between
worker and employer as a third party and empowers him with the right to assess
the quantity, quality and characteristics of the product, actively participating in
the assessment of work results by feedback and work quotation. The client does
not know the crowd worker as a whole, nor the conditions given by the system of
relations with other workers and other processes / projects that ultimately influence the result of the activity. Thus, the feedback given to the crowd worker actually reflects the feedback given to an entire organization and its products. Moreover, it should be noted that the (external) assessor himself, the customer, does
not have adequate information on the organization whose workers are under his
assessment; moreover, this evaluation is based on its own knowledge of the product, and may have deeply subjective. For these reasons, we consider that customer's feedback can only give certain indications that would provide a starting point
for a consistent assessment performed by the employer. In this sense, an author20
also questions the objectivity of feedback between unknown parties (client and
worker); thus, the evaluation by setting algorithms that link the client's evaluation
to the performance appraisal of employees are not considered "reliable", so that
19

M. Buckingham & A. Goodall, Reinventing Performance Management, „Harvard Business Review”,
2015.
20
A. Ingrao, Introduction: Assessment by Feedback in the On-demand Era in Working in Digital
and Smart Organizations Legal, Economic and Organizational Perspectives on the Digitalization
of Labour Relations, Palgrave Macmillan, 2018, p. 93.
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it cannot confirm objectiveness and a fair ranking system.
Moreover, one should be aware of the way this feedback is collected,
analyzed and used in order to be able to assess the relevance and reliability of the
indicators provided to the performance system. In the context of automation, the
digital platform customer's feedback (be it car sharing or simple online shopping
application) is captured by pressing a button and scoring by points a service or a
product. The collection of these scores leads to the profiling of the worker thus to
a rate, triggering consequences for performance appraisal.
For a good faith and transparent assessment, it is necessary that the
worker is informed in a transparent manner on such a rating by the client and has
the opportunity to properly "defend". In this respect, A. Ingrao invokes a decision
of the personal data protection authority, which "ruled against a kind of feedback
system that does not provide for any possibility to challenge and oppose for the
persons subject to evaluation, based on the grounds of "automated profiling".
7. Conclusions
It can, thus, be concluded that the main difference between human and
technology-based appraisal sits not only on the used system, but also on the target
of the appraisal itself.
As we stated in the chapter on the transformation of subordination and its
dissolution, the future of performance appraisal speaks more of What - the results
of the activity, than of How to achieve these results.
It is in fact a reversal of an older paradigm, so that the attention on the
Way we Do the work (How) disappears and the self-employed person is able to
do all the due diligence to carry out the activity.
In this context, the legislative reform that will facilitate the change to a
new paradigm of work must first allow the correct and steady analysis of the
concepts sitting at the roots of the new reality of work: working time, work pace,
workplace, subordination.
More than once, reforms have failed. Therefore, the legislator will have
to come up with locally adapted legislative solutions in a policy of small steps,
one of these steps being a revision of the concept of teleworking capitalizing on
the conclusions of the pandemic situation.
Another necessary intervention is to clarify the legislator's vision on performance through an intervention on the Labor Code and a calibration with the
diversity of performance management systems. Last but not least, it is recommended that initiatives on agile (smart) working in Romania to be postponed until
the analysis and synthesis of the experiences of European states are done. The
need for small steps is indicated by the practice of the courts themselves, with the
EUCJ playing a key role in temporizing the revolutionary trends and enthusiasm
generated by technology-based activities.
Evolution comes with a high level of responsibility for the worker and
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society, which is why it must generate sustainable solutions: flexible jobs to induce stability, avoidance of precarious work, guarantees for decent wages that
support a standard of living favorable to social peace and, why not, the preservation of human self-esteem as a creator and not as a victim of technological evolution.
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Globalization, political, economic changes and digitalization, factors
of the emergence of precarious work. Case study - COVID 19
PhD. student Raluca Elena ANDERCO1
Abstract
The economic and social changes of the mid-1970s, following the development
process, had significant effects on the structure and dynamics of the standard employment
contract. European countries have been forced to cope with the high level of unemployment and the imbalance that has been created on the labor market. Thus, the globalization
of markets and the development of labor relations have increased the level of competitiveness, unpredictability and insecurity among companies. Therefore, only companies
that have been able to adapt to these changes, that have become innovative and that have
implemented flexible work schedules, have been able to survive and cope with the growing demands of customers.
Keywords: precarious work, worker, economic development, atypical form, risk,
COVID 19.
JEL Classification: K31

1. Analysis of the factors that determine the appearance of precarious work
Globalization of markets and the development of labor relations have increased the level of competitiveness, unpredictability and insecurity among companies. Therefore, in response to these conditions, only companies that have been
able to adapt to these changes, that have become innovative and that have implemented flexible work programs, have been able to survive and cope with the
growing demands of customers.2
Digitization has produced a paradigm shift right at the foundation of labor law. Digitization has led to the disappearance of some manual jobs, but it
does not, in itself, lead to an increase in unemployment, because as some jobs
1
Raluca Elena Anderco - Doctoral Law School, Bucharest University of Economic Studies, Romania, raluca.anderco@anderco.ro.
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Flexible Work Arrangements Attractive Enough for Knowledge-intensive Businesses?, Procedia Social and Behavioral Sciences 99, pp 771-772.
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disappear, others appear, which involve the use of information technology. Sometimes, digitalization challenges workers to a rather entrepreneurial attitude, in the
sense that it causes them to manage their careers the way an entrepreneur organizes his business.
There are two categories of digital workers: some who work under an
employment contract, (and here we have either telemarketers or workers who use
information technology, but who do it from the employer's office), no matter
where they work, they are employees, another category of digital workers is
formed by those who work on digital platforms without necessarily having an
employment contract, and whose legal relationship, although marked by the subordination that usually characterizes the employment relationship, is more difficult to legally frame (as is the case precarious workers).
Regarding precarious work, we can talk, without denying, about the influence of globalization on the phenomenon of precarious work, the development
of technology and digitalization that have determined the development of precariousness.
Another determining factor of the precariousness phenomenon is the
atypical form of work.
The standard employment relationship, which regulates the legal relationship between employee and employer, is defined as the full-time, permanent
employment relationship with a single direct employer3, being still the dominant
form of employment relationships in most modern societies, thus benefiting from
the highest degree of legal protection.
Although from the perspective of the degree of legislative protection,
standard employees with CIM enjoy recognition of employer loyalty, stability
and job security, recent literature and practice have stated that this standard model
would no longer meet the requirements of global competitiveness, constituting an
obstacle to job creation.4
As we have already mentioned in the present paper, it is precisely these
economic, political and social influences that have encompassed society that have
led to the emergence of atypical forms of work, as a consequence of labor market
flexibility.
Here that, in such an unstable and variable economic environment, the
deviation from the standard employment contract appears to be imminent.
With the virulent promotion at European level of the increased need for
flexibility in terms of labor relations, as indispensable in the process of combating
unemployment and with major beneficial effects on employment, the number of
fixed-term, part-time contracts work, through temporary work agent, work at

3
Mihaela Emilia Marica, Contractele de munca atipice, Universul juridic, Bucharest, 2019, p. 35;
Deirdre McCann, Regulating Flexible Work, Oxford Monographs on Labour Law, Oxford Universitz Press 2008, p. 76.
4
Mihaela Emilia Marica, op. cit., p. 26.
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home, telework, on-call work, have increased exponentially, becoming a phenomenon that entails changes in legislative perspective domestically and internationally.
The atypical (non-standard) employment relationship is defined as any
type of employment that is not full-time, permanent, to a single direct employer
and includes a wide range of contractual forms of employment: fixed-term employment contract, employment contract temporary work, part-time employment
contract, work at home contract, telework, etc.5
Specifically, we are dealing with an employment relationship that does
not meet the features of a regular, classic employment relationship, and to outline
a definition of these forms of employment, it is appropriate to analyze the particularities of these legal relationships in antithesis to standard legal employment
relationship.
Atypical employment relationships can be identified under several
names: alternative work arrangements, market-mediated arrangements, nontraditional employment relationships, flexible staffing arrangements, flexible working
practices, atypical employment, peripheral employment, vulnerable work, precarious employment, contingent work6.
Despite the diversity and heterogeneous nature of non-standard forms of
work, the following features can be identified:
- the diversified nature of these forms of work is the result of an increased
need for labor market flexibility, both on the part of the employee and the employer;
- not every form of atypical work is implicitly precarious, precariousness
can be an element that appears isolated even in the case of standard employment
relationships.
What is worth emphasizing is that both the precariousness and the phenomenon of flexibility that gave rise to atypical forms of work, are based on two
factors: the economic factor and the social factor.
Currently, representative institutions and European politicians seem to be
increasingly focused on the major coordinates of the evolution of this phenomenon of atypical work, which can implicitly attract precarious work situations.
Moving away from the initial mirage, their concern has been progressively oriented towards the problem of diminishing the level of social protection of those
who work under these types of contractual commitments.
Here, then, are the causes that generate the phenomenon of precariousness, and further on, we will refer to a case study that has as its object a "hot" and
current topic: COVID 19.

5
6

Ibid, p. 27.
Ibid, pp 38-39.
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2. Case study. COVID Pandemic 19: socio-economic effects, effects
on the labor market, aspects related to precarious work
The pandemic caused by the COVID 19 virus, which hit the world at the
beginning of 2020, did not only create a health crisis, due to the lack of optimal
and efficient treatment or the lack of hospital equipment for all patients diagnosed
with COVID 19.
The influenza virus pandemic had other effects, besides the medical ones,
hitting at the same time the social, economic, cultural, entrepreneurial field, the
labor field, etc.
This pandemic is considered by foreign investors a serious threat, which
leads them to identify new scenarios for saving investments, including by changing the geographical points chosen for the international investment and employment7.
The World Labor Organization estimates that 25 million people may lose
their jobs, with a loss of income of about $ 3.4 trillion. In any case, it becomes
clear that these numbers underestimate the magnitude of this pandemic.8
The pandemic highlighted the shortcomings of the labor market. The
company, of all sizes, stopped its activity, cut off the employees' working hours
and sent them on unpaid leave.
Usually, those who are primarily affected by these measures are precarious employees: waiters, employees in the kitchen of restaurants, those who
transport luggage to the hotel, housekeepers, sales agents.
In a world where only one in five people is eligible for technical unemployment and other benefits in the event of termination of employment, unpaid
leave is a catastrophe for millions of families.
As the medial leave option is not an option for many employees such as
"delivery workers" and "caregivers", the only precarious employee options currently being sought are that they often feel under pressure and must continue to
work, even if they are sick.
In the context of a constantly developing and changing world, fixed income employees, day laborers and PFA traders may be under pressure to provide
daily food. We will all suffer because of this. Not only will the virus spread, but
the vicious circle of poverty and inequity will also amplify.
But we have the chance to save millions of jobs and employers, if governments take steps to continue economic activity, prevent unpaid leave and protect vulnerable employees.
7
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Undoubtedly, the decisions that these governments will take during this
period will influence the health of societies, of the economy in the years to come.
Equally, fiscal and monetary policies are essential to prevent the economic downturn that will influence the duration of the recession.
ILO warns that it is necessary for governments to ensure that there is
enough money in people's pockets to last a week or two, that is, to ensure that
businesses can operate to a minimum at the most critical time of decline and can
resume business as soon as conditions they get better.
It is also necessary to take certain special measures regarding the category of vulnerable/precarious workers, including "self-employed", part-time employees, fixed-term employees, ie all those who do not qualify for unemployment.
or social and health insurance.
As governments try to slow the curve of Covid infections, special
measures are needed to protect the health of workers who risk their health every
day for us.
Telework, however, offers new opportunities both for employees, who
can continue to work and for the employer, who can continue his business, in
crisis.
In any case, workers should be able to negotiate this type of work, so that
they can take care of children, the elderly or the sick and of course themselves.
Many countries have already introduced employee incentive packages to
protect their business and mention the company's cash flow.
To maximize these measures, it is ideal for governments to work with
unions, employee representatives and come up with practical solutions that keep
people safe and protect their jobs.
At the level of Romania, it is important to mention the article published
by Professor Raluca Dimitriu, which offers a clear analysis of this subject and
considers the consequences of this crisis on labor relations.
Regarding the labor relations, depending on the possibility of continuing
the activity, there are two categories of companies:
1. "Companies which continue their activity:
1.1. Using remote work, organized as:
• teleworking;
• Home work
1.2. In the production spaces and at the jobs organized by the employer,
the hypothesis in which:
• The employer makes adjustments to the work schedule or reduces working time;
• Days are granted to employees-parents in the context of closing educational institutions;
• The movement of employees to the workplace is made on the basis of
a certificate issued by the employer or service card.
2. Companies that interrupt their activity, in which case the employer
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may opt, as the case may be, for:
2.1. Suspension of employment contracts for technical unemployment;
2.2. Dismissal of employees for reasons independent of their person.
For each of these situations, the current legislation, adopted under the
rule of establishing the state of emergency on the territory of our country by the
decree of the president no. 195/2020, imposed or allowed the employer certain
options, as follows:
1. Companies that continue their activity
1.1. In the case of companies that continue their activity, distance work
can be organized in the form of work at home or telework, the difference between
them being the means used to carry out the activity.
If the very nature of the activities involves the use of information technology, telework will be chosen.
Otherwise, it is possible to use the work contract at home, under the conditions of art. 108-110 of the Labor Code. In this case, the employer will transport
to the employee's home the raw materials and materials, documents and other
resources that the latter uses in his activity.
In our country, telework was already regulated by Law 81/2018, and by
Presidential Decree 195/2020 an important derogation from its provisions was
introduced, in the sense that telework can be imposed unilaterally by the employer.
Teleworkers and employees with a work contract at home benefit from
the full salary, as well as from meal vouchers. We mention that the employees in
quarantine or in self-isolation cannot be required to carry out the activity in telework regime. These situations were expressly regulated by the Order of the Minister of Health no. 414/2020 on the establishment of the quarantine measure for
persons in a situation of international public health emergency caused by the
Covid 19 infection and the establishment of measures in order to prevent and limit
the effects of the epidemic, attract the suspension of the employment contract.
Also, it is recommended to the employers: In the conditions of continuing
the activity, the elaboration of a plan to limit the effects of the pandemic on the
employees and collaborators. It will be created in consultation with the employee
representative and will be communicated to the entire staff.
The plan will include:
- Preventive isolation measures at work;
- Prohibition of access to persons outside the company, if possible;
- Measures for periodic disinfection of work spaces;
- Rapid reaction measures if one of the employees shows symptoms associated with Sars-CoV-2 virus contamination.
Issuing all decisions in electronic format and communicating them to employees through online means of communication.
Permanent consultation, by electronic means, with the union representa-
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tive or, in the absence of a union, with the employee presenter for making decisions likely to affect labor relations."
In any case, it is difficult to anticipate and analyze, at this moment, the
effects generated by the Pandemic in terms of labor relations, but one thing is
certain, the effect is one of dominoes, which flows from each other.
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The Essence of the CIMIC Force Understanding and the Necessity of
Training the Future CIMIC Specialists, as a Specific Category of
Public Service
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Abstract
The article shows the experience of two world wars with numerous casualties,
did not contribute to the end of armed conflicts, which still take place in various parts of
the world. The concept of military policy, which has been aimed at solving problems at
any cost over the centuries, lost its relevance today. The idea of cooperation between
civilian and military elements/structures, primarily for a better understanding of the
needs of the former, assistance to the civilian population and its protection, have been
revealed in the article. Exactly this kind of work (activity) should contribute to an increase
of efficiency in performing the tasks assigned to the mission, provided the fact of better
understanding the situation at the place of the operation. However, applying the military
element in case of need at peacetime today is also not a new approach. The formula for
cooperation between the military and civilian elements, as well as the need to attract
appropriate specialists, like those of CIMIC, that act as a special category of public service, arise as a question within this context. The essence and features of the СIMIС forces
activities in missions, the need to use СIMIС forces, both at armed conflict and in a crisis,
that requires a quick response and military potential at peacetime, the key areas of training СIMIС specialists within the interaction between the military and civilian elements,
especially nowadays conditions, have been revealed.
Keywords: civil-military cooperation, CIMIC, civilian and military elements,
CIMIC specialists, CIMIC professional training.
JEL Classification: K33

1. Introduction
Relevance and necessity of studying the interaction of civilians and the
military at the present stage of the society development are unquestionable. The
First and Second World Wars, which resulted in heavy loss of life and disregard
for human values, has established the so-called new order of human rights protection. Unfortunately, the results of World War II have not led humanity to “full
peace” without any military conflicts, but on the contrary, the 21st century has
witnessed a rapid expansion of terrorist activity in the world. We must renew our
focus on the tragedy of September 11, 2001, in the United States, considered by
1
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many to be a turning point in world politics in particular and in the system of
international relations in general. As known, many countries of the world are in
a state of an armed conflict today. This is about the Israeli-Palestinian, NagornoKarabakh conflicts, events in Iraq, Syria, Libya, South Sudan, Afghanistan and
the like. Unfortunately, Ukraine has joined the list today with the conflict in the
East. Such conflicts have been accompanied by the imminent threats both to the
national security of each state and to the international community as a whole.
Of particular note is the fact that the end of the Cold War led to the military
and political NATO transformations, the adoption of the new NATO Strategic
Concept in 1991, where the main goal was the «Flexible Response» strategy,
based on three principles: Collective Defence, Dialogue and Cooperation3. The
Military Alliance has started to shift towards the establishing relations with the civilian element (local population, governmental and non-governmental organizations
and civilian specialists themselves, etc.). Calls to achieve results in military missions
by any means have been no longer relevant in the 21st century since the primary goal
in the operation should be focused on protecting the civilian population, providing it
with appropriate assistance, stabilizing the situation, minimizing the loss of people
(both civilian and military) and resources because the mission takes place for the idea
of «life without violence», where the expected result is peace and security for people.
It was in these conditions that the military institutions (organizations, missions, commanders) have realized that for rapid and better mission performance, it was necessary to establish contact with a civilian element, which would both help in many issues and reveal problems that locally exist (in the zone of hostilities). That is why,
the issue of civil-military relations has always been significant and often a priority
for NATO, especially when making political and strategic decisions. Thus, at the end
of the 20th century, NATO has faced the challenge of more fundamental incorporating
a civilian component into military operations. It should be noted that after the adoption in 1992 of the decision on NATO’s participation in UN and OSCE peacekeeping
operations, non-military participants have been brought into peacekeeping operations. The practical implementation of the NATO Civil-Military Cooperation Concept (CIMIC) began at the end of 1995 and related to the deployment of NATO activities to implement the Dayton Accords (to resolve the situation in Bosnia and Herzegovina)4. Thus, the need for a CIMIC structure has taken its origin at the early
1990s within the Yugoslav conflict. Even then, there have been elements of the
actual use of CIMIC forces, primarily to assist the population, but understandably
the necessity of training the future CIMIC specialists hasn’t been yet a question.
3
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4
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The concept of Civil-Military Cooperation has many similar definitions,
which are very often identified with it, being not CIMIC but rather its structural
components. Simultaneously, the CIMIC forces can also be applied today in
peacetime - in case of emergencies (landslides, floods, explosions, etc.). Separately, it should be noted about the possible use of the CIMIC forces within the
world situation with COVID-19. On the author’s view, exactly these forces are
necessary as a powerful rapid reaction force, which contains a powerful military
resource and a civilian professional component. That is why the operation of
CIMIC benefits both the military mission and the civilian element (local population) in the area of crisis.
Today, the question of the doctrinal approach to understanding the concept
of CIMIC has been settled in a certain way both at the international (UN, NATO,
EU) and the national level of the states of the world – due to the national CIMIC
doctrines, certainly considering the relevant NATO standards, and, accordingly,
the question of the need to train future CIMIC specialists as a specific category
of public service should be raised.
2. The understanding CIMIC concept
Throughout history, humankind has been plagued by conflicts, the most
negative consequence of which has been the loss of human lives, which have not
directly participated in armed confrontations as the military. It should be noted
that even today there are about 40 active conflicts where there are a numerical
death toll and even more refugees. According to the International Institute for
Strategic Studies (IISS), there have been 10 high-intensity conflicts, 15 mediumintensity conflicts, and 15 low-intensity conflicts in recent years. As other studies
indicate, the number of military conflicts has increased between 1945 and 2015,
for example, and reached its peak in 1990, when there were more than 50 conflicts
in the world that claimed many lives, and then a slight decrease followed5. This
fall in the number of conflicts and their victims have been attributed by many to
the introduction of a new institution – Civil-Military Cooperation (CIMIC) –
which is beginning to take shape during this period, uniting the efforts of professional military and civilian structures, including the local population, that are
more aware of local needs and opportunities to end the conflict at its beginning,
reduce casualties and return to civilian life as soon as possible. Also, according
to the latest Global Terrorism Index 20196, the index is now showing a 52 per
cent decline from 2014 (from 33,555 to 15,952), but it is still a large indicator
5
Щербакова Е. М. Людские потери в вооруженных конфликтах 1946-2015 годов. Демоскоп
Weekly. 2016. № 689-690 [Shcherbakova E.M. Casualties in the armed conflicts of 1946-2015.
Demoscope Weekly. 2016. No. 689-690], URL: http://demoscope.ru/weekly/2016/0689/barom
01.php, consulted on 1.10.2020.
6
Global Terrorism Index 2017. Vision of Humanity by the Institute for Economics and Peace. URL:
http://visionofhumanity.org/indexes/terrorism-index/, consulted on 1.10.2020.
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compared to the beginning of the 2000s. Total fatalities decreased by more than
15 per cent in 2018. In this context, attention should be paid to the prevention and
rapid solution of the problems created by such attacks, which react much better
and more quickly within the existing information about certain (crisis) events situations. Of course, a need arose concurrently, to find and engage the military and
civilian specialists in virtually all areas, who would be able to provide expertise
in such cooperation (activities) to other participants and, accordingly, develop
new methods of such cooperation and training of such specialists in the category
of civil service.
The issue of possible applying the CIMIC forces within the COVID-19
pandemic also remains relevant: firstly, there is a need for the fast mobile response (military component) to build, equip special hospitals, headquarters, centres where the conventional forces are not prepared to operate within such conditions; secondly, the provision through the civilian component, namely, the medical, legal, promotional, explanatory function, etc., and thirdly, it should not be
forgotten that the problem remains in regions with an armed conflict or a postconflict situation that makes it difficult to respond to the COVID-19 virus, where
the CIMIC structures also function, where special attention should be paid to the
most vulnerable groups of the population, providing them with appropriate protection.
Moreover, today NATO does not stay aside but takes one of the leading
positions in the fight against the global pandemic. One needs to understand that
COVID-19 today is a new biological threat being an emergency both at peacetime
and in a zone of armed conflict. Today, NATO is focusing on the Science for
Peace Security Program, which, in the context of COVID-19, aims to improve
the speed and efficiency of COVID-19 diagnosis through an interdisciplinary approach, involving experts in immunology, virology and molecular biology. It is
this work that is being supported by the civilian component of member countries
and partners to intensify the different development and research plans to combat
COVID-19. The project should also provide a model for a rapid response to the
epidemic.
In the second half of the spring of 2020, the NATO Military Committee
has held the online meeting, where the security questions due to COVID-19 were
one of the issues. The Alliance must work actively towards a health crisis so that
it does not escalate to a security crisis. As of today, the activities of NATO forces
have contributed to the following: over 150 missions to support and transport
medical personnel, supplies, and treatment capabilities; the construction of more
than 50 field hospitals and alternate care facilities; and the addition of more than
35,000 treatment beds; supported by the deployment of 5,000 military medical
professionals in support of civil authorities; numerous international aero-medical
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evacuations with critical care teams; and more than 3,500 Allied citizens are repatriated from around the world7.
That is why NATO supports civilian areas of security-related science and
technology, where the need for an alliance of civilian and military components,
capabilities, knowledge, etc., has been once again demonstrated, leading to a
symbiosis of strength, force, timeliness, protection and correct understanding of
civil needs.
It should be recalled that Anders Fogh Rasmussen has said in his first statement as of the NATO Secretary General in 2009: «We (NATO member states)
need an integrated approach – enhanced interaction between military strategies
and strategies for civil reconstruction»8. Mr Rasmussen’s words reflect the
NATO policy that has underpinned NATO’s military strategy for decades and is
only gaining momentum. The basis of such a policy is to identify additional areas
of military training, one of which is cooperation with civilians in military operations and emergencies.
In NATO’s understanding, Civil-Military Cooperation is an important tool
to create and maintain conditions that will promote the achievement of a longterm solution to the crisis. Indeed, NATO defines CIMIC as a vehicle for ensuring
the participation of both military and civilian executing agencies in the development
of a multi-functional planning approach9. It should be noted that there is a certain
confusion exactly in the context of differences between Civil-Military Relations, CIMIR and Civil-Military Cooperation, CIMIC. CIMIR typically covers a wider range
of issues, ranging from the issue of civilian-political control over armed forces to the
issue of all forms of interaction between the military and society at large. Some organizations, like NATO, view CIMIC as a part of CIMIR, while others make no discernible distinction between them. The term CIMIC has been used mainly in two
different contexts: (1) CIMIC is equated to CIMIR as a collective term for all interactions and points of contact between civilian organizations and the military;
(2) CIMIC as military doctrine and as a part of CIMIR.
Concerning Civil-Military Relations in peacekeeping operations, they are very
complex and dynamic, playing a key role. Doctrine on Issues of Peacekeeping Operations or Support Operations, PSOs usually focus on building political peace and
strengthening the governance capacity by the host country. PSOs doctrine has been
divided into two broad categories – regarding the level of agreement between the
7

Armed Forces and COVID-19. The European Organization of Military Associations and Trade
Unions (EUROMIL). URL: http://euromil.org/armed-forces-and-covid-19/, consulted on 1.10.
2020.
8
Doughty R. and J. Stull. The Role of Education in the Comprehensive Approach. Capability Development in Support of Comprehensive Approaches. Washington: Center for Technology and National Security Policy, Institute for National Strategic Studies and National Defense University.
2011, p. 143-160.
9
Aprile S. and Marco M., Civil-military relations in PSOs. The Italian experience, CIMIC and future perspectives.URL: http://www.terzomondo.org/writings/writings/Gianni_Rufini_2005_Civil_military_relations_wp.pdf, consulted on 1.10.2020.

Administrative Law and Public Administration in the Global Social System

173

parties to the conflict and the expected need for the use of force10.
The security issue has played an important role in civil-military relations. Security in crisis zones and the safety of those who live and work there have been always critical to the military mandate in PSOs since security was a purely military
responsibility. In this regard, NATO has concluded that to achieve and support the
local community and civilian actors in the area of operations: (1) every effort should
be made to avoid the adverse impact of the mission on the local population; (2) all
possible measures should be taken to avoid a military mission that jeopardizes the
neutrality and impartiality of humanitarian organizations.
Civilian actors in crisis zones can interact with the military at different levels.
These levels determine the possible, potential or actual relationship with military actors. It can often be difficult to obtain actual coordination between military forces,
political, diplomatic and administrative authorities and humanitarian agencies, although it is important for the development of a military mandate and the success of a
military mission. The difficulties have been mainly due to the civilian organizations
and military forces present in the crisis zone often work for different purposes. In
fact, due to their origin and nature, civic organizations tend to be politically independent and set their goals.
It should be noted that in general there has been another concept that was also
related to CIMIC in the Doctrine NATO-CIMIC. These have been the so-called two
ways of understanding the concept, although, in the author’s view, they have been
interrelated and flow from one to the other, namely: Civil-Military Coordination
(CIMIC) and a version of Civil-Military Interaction (CMI), which have been defined
as a set of actions based on communication, planning and coordination that are the
same for all NATO military bodies; during the planning and execution of NATO
operations, these actions have been carried out by NATO military authorities (both
military and civilian) and by international and local non-military organizations to increase the effectiveness and efficiency of actions, responding to the crisis11.
There should be noted that Doctrine NATO-CIMIC certainly has gone beyond
the direct normative consolidation of such activities. The concept of a comprehensive
NATO approach has involved a close combination of civil and military action in the
areas of security, governance and development, resulting in a solution to the crisis
using all the elements necessary to restore stability in the country. The Doctrine
NATO-CIMIC has also taken into account the interaction with civilian actors at the
mission site for better CIMIC performance. NATO has developed and strengthened
partnerships with organizations with solid development and governance expertise. In
general, Civil-Military Cooperation has been defined in the Doctrine NATO-CIMIC
as «coordination and cooperation in support of the mission between the NATO Force
10

Translating Concepts: Doctrine. URL: https://www.stimson.org/sites/default/files/file-attachments/
Chap_6-The_Impossible_Mandate-Holt_Berkman.pdf, consulted on 1.10.2020.
11
Руководство ВГК ГВ ООН для использования на местах, OCHA. [UN-CGWHC Handbook for
Field Use, OCHA], URL: https://docs.unocha. org/sites/dms/Documents/R_Field%20Handbook.pdf, consulted on 1.10.2020.
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Commander and the civilian environment, including the population and local authorities, NGOs», etc. It has three main purposes: establishing and maintaining communication with civilian actors – civil-military liaison (CML), Support to the Force and
Support to Civil Actors and their Environment. The overall philosophy of Doctrine
NATO-CIMIC has been that the system of Civil-Military Cooperation was available
at all operational levels and was an independent function to be considered when planning a successful operation12.
Before the adoption of the first document, which consolidated the understanding and basic guidelines of СІМІС, the Alliance has understood the global situation
of the XXI century, which included many political, economic, ethnic, religious, ideological and other crises, conflicts, natural disasters or humanitarian disasters that
required sustainable decisions. It has been impossible to resolve so large-scale incidents only by military means. This has enabled the military to achieve the desired
result by coordinating, synchronizing military action with the actions of civilian actors, thus linking military action to political objectives. However, this will allow a
smooth transition from offensive/defensive operations to security/stability operations, achieving a development situation where NATO forces can leave safe place
much earlier13.
I.e. such a new type of activity in the NATO armed forces has been carried out
precisely through the concept of СІМІС, according to the first special document in
this area, MC 411 NATO Military Policy on Civil-Military Co-operation, 1997, with
further revision and adoption of MC 411/1, 200114. Since 2003, the concept of
CIMIC has been developed through the following documents: NATO Civil-Military Cooperation (CIMIC) Doctrine, (AJP-9), 200315; Allied Joint Doctrine for CivilMilitary Cooperation AJP-3.4.9 (AJP-3.4.9), 201316; The Comprehensive Operations Planning Directive, COPD)17; Civil-Military Cooperation (CIMIC) Planning
Guide CIMIC PG) 2002, 2012 and 201418; CIMIC Functional Planning Guide,
CFPG); ACO CIMIC Tactics, Techniques and Procedures, ТТР, 2004 г., ТТР 1,

12
NATO Civil-Military Co-Operation (CIMIC) Doctrine (AJP-9), 2003. URL: https://www.nato.
int/ims/docu/ajp-9.pdf, consulted on 1.10.2020.
13
CIMIC Field Handbook, 4th edition. Civil-Military Cooperation Centre of Excellence (CCOE), 2016.
URL: https://www.cimic-coe.org/wp-content/uploads/2014/06/CFHB-4-0-CONTENT-1-5-E-Book-2.pdf,
consulted on 1.10.2020.
14
MC 411/1 NATO Military Policy on Civil-Military Co-operation, 2001. URL: http://www.nato.int/ims/
docu/mc411-1-e.htm, consulted on 1.10.2020.
15
NATO Civil-Military Co-Operation (CIMIC) Doctrine, June 2003. URL: https://www.nato.int
/ims/docu/ajp-9.pdf, consulted on 1.10.2020.
16
Allied Joint Doctrine for Civil-Military Cooperation (AJP-3.4.9) 2013. URL: http://www.cimiccoe.org/wp-content/uploads/2014/06/AJP-3.4.9-EDA-V1-E1.pdf, consulted on 1.10.2020.
17
Allied Command Operations Comprehensive Operations Planning Directive, 4 October, 2013.
URL: https://info.publicintelligence.net/NATO-COPD.pdf, consulted on 1.10.2020.
18
Civil-Military Co-operation Functional Planning Guide 2012. URL: http://www.cimic-coe.org/wpcontent/uploads/2014/06/Civil-Military_Co-Operation_Functional_Planning_Guide.pdf, consulted
on 1.10.2020.
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2011 р.19, ТТР 2, 2011 р.20, Standing Operating Instructions, SOI, Standing Operating Procedures, SOP (STANAG 2467), where CIMIC has been included as a
structural command element for crisis response operations 21,22 and others.
It has been this type of Civil-Military Cooperation that involved Civil-Military
Interaction through the establishment of a link between the military and all civilians
in the area of operation, civilian assistance and military support. An example of such
cooperation was the historic period of the formation of the CIMIC force in the implementation of the General Framework Agreement for Peace in Bosnia and Herzegovina of 1995, when NATO officers have been coordinated by the Agreement Implementation Force (by civilians of special training and by civilian residents of the
crisis area) to improve security, for example, when transporting strategic cargo over
disputed territory; moreover, NATO has been working closely with several civilian agencies to establish temporary power lines, as well as providing security and
assistance in the repair and reconstruction of roads and bridges. NATO's troops
have conducted periodic joint environmental inspections of local water supplies
on the operation territory.
Understanding the practical application and necessity of the idea of Civil
and Military Cooperation (both the concept in general and the current need to
train relevant CIMIC professionals as a special category of civil service professionals) is not possible without an analysis of the selected but key missions that
have played an important role in shaping the CIMIC doctrine. They have been
held on the territory of the former Yugoslavia, Afghanistan, Iraq, Somalia, Haiti
and other countries. In each studied country, problematic situations had been arising, that subsequently led to armed conflicts with subsequent involvement of the
international forces. The reasons for such crises have been as follows: civil wars,
interethnic conflicts, illegal invasions of foreign territory; acts of terrorism; violations of international law and human rights norms; possession of weapons of
mass destruction, etc. To stabilize the situation, international forces have been
used to conduct various missions. When analysing this issue of Civil-Military
Cooperation, the author has paid special attention to such missions as KFOR (Kosovo); ISAF, UNAMA (Afghanistan); UNAMI (Iraq); AMISOM (Somalia),
MICIVIN and MINUSTAH (Haiti), both under the auspices of the UN and
19

ACO CIMIC Tactics, Techniques and Procedures, 4 January, 2004. URL: https://jadl.act.nato.int/
NATO/data/NATO/lm_data/lm_12820/902/objects/il_0_file_34273/TTP%201%20draft%20110106.pdf, consulted on 1.10.2020.
20
CIMIC Assessment of the Civil Environment, CIMIC Contribution to the HQ Assessment Process and
CIMIC Reporting (TTP 1). URL: https://jadl.act.nato.int/NATO/data/NATO/lm_data/lm12820/902/ objects/il_0_file_34273/TTP%201%20draft%20110106.pdf, consulted on 1.10.2020.
21
Dipl. Eng. Jaros Vitèzslav, Comparison of standing operational procedures of the army of the Czech
Republic on level formation (independent unit) during combat and peacekeeping operations. University of Defence, Brno, Czech Republic. URL:http://www.armyacademy.ro/bulletin/articole/bul2
en_2008/a4.pdf, consulted on 1.10.2020.
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NATO.
The KFOR mission has been established under UNSC Resolution No. 1244
of 1999, which indicated the participation of the Member States and relevant international organizations as an international security presence in Kosovo. Exactly
the territory of the former Yugoslavia has been considered the starting point in
the concept of understanding and forming the idea of CIMIC. It follows that the
understanding the need for CIMIC has been practical, although there has been no
direct order to create such forces. Thus, according to UN Resolution No. 1244,
the tasks that today relate to the work of the CIMIC forces have been defined,
namely: support, if necessary, of the international civil presence and close coordination with it; ensuring the protection and freedom of movement of its forces,
as well as the personnel of other international organizations; execution of basic
civil and administrative functions; organizing and overseeing the creation of provisional institutions for democratic and autonomous self-government pending a
political settlement, including the elections; consolidation of local provisional institutions of Kosovo and other peacebuilding activities; contributing to the political process aimed at determining the future status of Kosovo, etc. Moreover, the
Resolution provided for a Special Representative to oversee the international civilian presence. Thus, the emphasis has been made to the protection of civilian
people. Besides, the activities of the international forces have been aimed at mobilizing military resources to represent human affairs (HA) in international operations within the region: construction of emergency housing for refugees; assistance and care for refugees and displaced persons; assistance to local authorities;
restoration of infrastructure; protection of cultural sites. In general, the mission
has been of a so-called humanitarian nature, indicating a shift away from the war
in the direct understanding of the activities of the military forces.
CIMIC, which worked in Kosovo, has been a kind of project, which has
been treated differently: (1) the military forces, first of all, reacted negatively,
since the work of CIMIC has not been entirely clear for the military sphere, since,
for example, information on conflict situations provided by civilian actors had to
pass through a decentralized multinational chain of command, which subjected it
to various adaptations and translations, before it has been passed on to large «civilian» International organizations/forces; (2) There has been a positive or, in the
author’s opinion, «necessary» need to reduce tension between military and civilian elements; to carry out works in the field of HA, development of society, construction, reconstruction aimed at improving social life for all communities of
Kosovo. It should be added that the work of the CIMIC forces in the post-conflict
period, after the actual hostilities, has been important to stabilize the situation and
transfer power to the civilian forces, elected in a democracy, for the restoration
and development of the region. Thus, the KFOR mission has witnessed the actual
emergence of the CIMIC forces through the tools of the Communications Monitoring Officers (LMOs), Communications Monitoring Teams (LMTs), CA forces
and others.
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However, the ISAF forces, in their importance after the mission on the territory of the former Yugoslavia, actually already had practical experience in the
context of the CIMIC forces. The Mission has been established by the UN Security Council Resolution No. 1386 in 2001, which outlined the following main
tasks: provision of emergency humanitarian assistance; economic recovery and
reconstruction of the existing situation; providing shelter for large numbers of
people; establishing close cooperation with states that are Afghanistan’s neighbours; helping a special category of the population (women and children); provision of health care through collaboration with relevant partners and the UN; handling land mines and ammunition that did not explode; assistance to displaced
persons and refugees; providing assistance after earthquakes that are characteristic of the region. In 2002, it has been decided to establish a so-called unified mission to resolve the situation in Afghanistan – through the UNAMA mission (UNSCR No. 1401 of 2002), so that all UN efforts have been aimed at fully facilitating the implementation of the Bonn Agreement. This Resolution has also identified the tasks confirming the need for the functioning of the CIMIC forces,
namely: promoting national reconciliation and rapprochement throughout the
country through a mission of good offices; managing all UN activities in Afghanistan to provide HA, economic recovery and reconstruction; protecting human
rights in a gender-sensitive manner and paying special attention to vulnerable
groups. The completion of the assigned tasks thus has confirmed once again the
need for a force that would rely on Civil-Military communication.
Iraqi territory has also become the object of the use of the CIMIC forces.
The entry of international forces into the country has been accompanied by claims
made to Iraq. The operations such as Desert Storm and Iraqi Freedom have responded directly to these claims. They have been aimed at ensuring stability and
security, and the creation of the Coalition Provisional Authorities, CPA has also
played an important role. According to UNSC Resolution No. 1483 of 2003, the
actual powers of such authority have been defined, which indicated the fact of a
civilian-military element, namely: cooperation with organizations, the provision
of HA; restoration and establishment of national and local institutions of government; work in the field of human rights protection, etc. Resolution No. 1500 was
adopted UN Security Council which established the UNAMI mission to assist
people and assist Iraq in creating institutions of representative government on
August 14, 2003.
Separately, it should be added that there has been a non-standard situation
in Civil-Military management on the territory of Iraq. Two structures functioned
at the zone of the operation simultaneously: at the strategic level the CPA and the
Office for Reconstruction and Humanitarian Assistance, ORHA. Both forces
have been created by the USA. Both structures (CPA and ORHA) have worked
separately with civilian leaders and sought to influence military activities for diplomatic purposes, to influence the situation for better satisfaction of the needs of
civil servants. The complexity of the situation has been the absence of an inter-
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ministerial coordination group that could bring together all these organizations
for the overall planning and execution of civil-military functions, cooperation between the CPA and military commanders.
British forces in Iraq have operated under the name «Op Telic», which initially has shown variable effectiveness in Civil-Military planning. Danish participation has been directed towards humanitarian and rehabilitation work for the
CIMIC units that functioned within the PRT and RUD forces.
The most productive contribution has been made by the Polish forces (part
of the Center-South multinational unit), which functioned as a member of the
«coalition of willing» multinational forces in Iraq (49 participating countries),
created at the initiative of the United States. The main tasks of the CIMIC forces
have been: assessment and monitoring of the situation in the civilian environment; restoration and control of public safety; capacity building and support for
the growth of local government structures; creating conditions for holding elections accepted by the international community; assistance in reconstruction and
rehabilitation of infrastructure; provision of humanitarian aid and cooperation,
etc. An interesting direction has appeared with the creation of the CIMIC centres,
which came to be called «grievance centres», as they have been places where
ordinary Iraqis could appear, voice their concerns and ask for immediate assistance from these centres.
The demand for CIMIC action in Iraq has resulted in that the small Polish
CIMIC campaign, compared to the period of the original operation, three times
(quantitatively) increased its presence, and has become a Central Support Group
for Civil-Military Cooperation.
At the end of the twentieth century, the territory of Somalia has found itself
in a civil war, where the situation was settled with the help of international peacekeeping forces. A special role has been played by the African Union Mission in
Somalia (AMISOM), which already provided for the functions of CIMIC, according to UNSCR No. 1744 of 2007, namely: promoting free movement, safe
passage and protection of all participants in the process; protection of key infrastructure facilities; coordination with other participants; rebuilding and training
an inclusive Somali security force; creating security conditions for the delivery
of humanitarian aid, etc.
CIMIC has been carried out by two forces, AMISOM CIMIC and
AMISOM HLU on the territory of Somalia, which closely cooperated. It has been
the latter, that was the civilian unit in AMISOM, which served as the main link
in the work with humanitarian actors operating in the southern and central zones
of the region. AMISOM HLU has worked in the field of politics and has also
consulted the top management of AMISOM on humanitarian issues. In turn,
AMISOM CIMIC has been the military branch of AMISOM. The undoubted advantage of having such a structure was that the CIMIC forces have been present
at the level of the Force Headquarters and the sector. It has been this structure
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that facilitated the force’s interaction with the local population and civilian organizations on the ground.
CA AMISOM division has been also active in Somalia, supporting the military in the military operation, to support the FGS’s efforts in expanding government authority by promoting public confidence-building measures. CA
AMISOM division has worked on local needs projects implementation with a
special focus on health, water, infrastructure and education.
AMISOM has held its first CIMIC Workshop in Mogadishu, 2013, with a
special focus on enhancing cooperation with civilians. Already in recent time
during the operations in Somalia, CIMIC has included work in the medical field
with training from outside and from other countries.
The territory of Haiti has not become an exception in the use of international forces, under the UN Security Council resolutions. MICIVIH has been one
of the first forces in Haiti as an international civilian mission that placed particular emphasis on the observance of human rights under national provisions and
norms of the international law, namely: the right to life, the right to liberty and
security, the freedom of expression and the freedom of associations. Special attention should be paid to the MINUSTAH mission regarding the stabilization of
the situation in Haiti, which has been established by UNSCR No. 1542 of 2004.
According to the Secretary-General’s Report on Haiti, it has been noted that MINUSTAH would be comprised of a civilian and military component, with a civilian component including civilian police officers as well as advisers and members of regular units, and a military component consisting of military personnel
of all ranks. This Report has identified the supporting points for civil matters,
namely: the civilian police; department for civil cases; human rights department;
HIV/AIDS and child protection counsellors; and a gender group of issues. Thus,
the MINUSTAH mission itself has been created with the aim of support in the
monitoring, restructuring and reform of the Haitian national police; providing assistance for comprehensive and sustainable disarmament, demobilization and reintegration programs; supporting reconstruction, law and order, public safety and
general order on the island; protecting citizens from the immediate threat of physical violence; supporting constitutional and political processes; supporting the organization, monitoring and holding of free and fair elections; protecting human
rights; monitoring and reporting on the human rights situation in the country.
The communication of civilians and military forces itself has been carried
out through the Joint Operations Tasking Center (JOTC) MINUSTAH; JOTC
Plans Coordination Team; Expanded Joint Operations Center, EJOC; Regional
Joint Operation Centers, RJOC and, of course, through the MINUSTAH U9CIMIC structural unit. It should be noted that this CIMIC mission has been voluntary and required that each contingent use the mechanism of its national government to obtain resources. This has been a big disadvantage in the work of
CIMIC, as opposed to the other missions set out above. The voluntary approach
to the operation of CIMIC has succeeded in that such activities have been carried
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out within certain countries that were the parts of the contingents located in the
area of responsibility. Military contingents simultaneously have carried out voluntary CIMIC activities in their areas of operation, and this occurred quite often
without an official national military doctrine, which has consequently resulted in
a lack of common thinking in this area, namely: the gap of information and
knowledge on a full scale; different approaches to CIMIC. It should also be noted
that since the activities of CIMIC have been voluntary, using their resources, the
security issue has been open since the troops did not inform each other about their
actions. This led to the fact that the activities of the CIMIC forces have been
provided within the area of responsibility of a particular contingent and there has
been no awareness of their existence outside the entire mission. Exactly an experience like that has shown the negative and non-functional CIMIC in all its understanding since the main definition of CIMIC was interaction, coordination,
information gathering and analysis. However, to properly use the CIMIC system,
it was necessary to have a complete (structural) interaction between forces, which
has not been observed, for example, in the mission to Haiti.
Thus, all the skills acquired in recent military operations demonstrated that
close cooperation between civilian and military actors have been an important
part of operational activities in the context of achieving military objectives.
CIMIC has acted as a kind of military tool that ultimately brought political and
military success with an emphasis on helping the civilian element. However, at
that time there could be no question of the possibility of using the CIMIC forces
in peacetime, provided some crisis, not of a military nature, especially the presence of domestic forces in domestic territories. Moreover, no specific mention
has been made then of CIMIS specialists as a permanent category of public service in the country’s Armed Forces of the Republic and their respective training.
Thus, for a better understanding and formation of the mechanism for training specialists in this area, it has been necessary to specify the CIMIC landmark
in the context of personnel training: to promote the training of the military in
cooperation with civilians to help the civilians themselves; to facilitate unity of
effort between the military and relevant civilians, including local, national or regional authorities, non-governmental and governmental organizations; activities
and constant exchange of information of coordination centres, within which the
military monitoring and analysis of the impact of the conflict on the general and
humanitarian situation in which the civilian population is found take place.
The issues of training specialists should be resolved through the appropriate special training courses for both the military and civilians, which would focus
on socialization and further improvement of Civil-Military Cooperation. In other
words, the main objective should be to maximize the adaptation and provision of
appropriate skills to the military to integrate them into the civilian environment
and vice versa, but within the framework of the tasks to be carried out.
To better understand the aspects of such training, the programmes of the
various countries which have been developed in cooperation with NATO and
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which have been used for the training of the relevant personnel of CIMIC could
be analysed.
Thus, for example, in October 2014 the Civil-Military Cooperation Center
of Excellence, CCOE, which has been created in 2001 based on the Northern
Headquarters of the CIMIC Command (CGN HQ), such as the Czech Republic,
Denmark, Germany, the Netherlands, Norway and Poland in the context of creating an appropriate capacity for the activities of Civil-Military Cooperation, i.e.,
in 2001, the six above-mentioned European countries have created the CIMIC
operational headquarters (CIMIC Group North HQ, CGN HQ). The creation of
such a structure has been the response of these countries to the political demand from
NATO to create a specialized capacity for Civil-Military Cooperation. The creation
of CGN HQ took place due to events in the Balkans, which have shown the need for
such a unit. The CGN HQ consisted of a headquarters force deployment system and
a group of functional specialists from the founding states. The group had to function
as a multinational CIMIC unit for use primarily in international operations, including
NATO collective defence operations, and began cooperation with The United Nations Office for the Coordination of Humanitarian Affairs (OCHA), where the CCOE
provided a course «Maintaining stability through humanitarian action responding to
emergencies and disasters». The core of the course was to improve the effectiveness of humanitarian action in natural disasters and complex emergencies where
armed forces were present by providing them with the knowledge and understanding of how to provide the right support to the civilian population at the right
time and how to do it better. The aim of the course was as follows: to learn and
understand humanitarian action, participants, coordination, structure, program
cycle and humanitarian civil-military coordination, including the specific role of
OCHA; to learn and understand the basic humanitarian response coordination and
common response tools; analyse and apply the principles of using foreign military
means of civil defence to support humanitarian activities in the event of natural
disasters and complex emergencies, including basic concepts and principles.
The target audience of the courses has been comprised of experienced officers and professionals who predominantly have some practical experience with
disaster response mechanisms and/or in complex emergencies. The course objective may differ depending on the level of the participants. However, a more general objective that concerns everyone can be defined as follows: to enable participants to conduct CIMIC events at a level appropriate to them (field/personnel/liaison/specialists) across the full spectrum of military participation in a modern
operating environment and understand the implications of their work for the civil
environment. It should be noted that different levels of courses have been used to
train CIMIC officers of different levels. Course content may also vary by level.
It should be noted that CCOE-based courses have been updated in recent years
and now contain much fewer teaching initiatives than before.
Interactive learning tools (such as role-playing games) increasingly have
been used and the presence of a speaker is less necessary. The group has been
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divided into syndicates, where everyone has their coach guiding the group during
the course. The CIMIC Field Handbook and the Enhanced Cultural Competence
Handbook are the most important learning materials used in the courses. The
courses use several games: Go4It23 (focused on complex issues), intercultural
game (focused on intercultural issues).
Another similar project was the School of Peace24, a joint initiative of
NATO and the Dutch government, which trained military and civilian personnel
for use in crisis countries. The school has been founded during the first deployments of the army brigades in Bosnia and Herzegovina and has been responsible
for all the training of the army brigades preparing for the departure to military
zones. Later, this responsibility has been transferred to the armies of the brigades
themselves, so the school has become responsible for the individual training program. Both civilians and military persons from this country and other states were
students at the school. The main goal of the school was to develop personal skills,
knowledge and competencies preparing for cooperation with other participants in
this field.
However, the above schools, according to the author’s opinion, have been
still purely military, with military training, although with the involvement of relevant civilian specialists, which has an integral character of the military component to the civilian environment. However, according to the author, the training
of CIMIC specialists, which includes military and, if necessary, civilian specialists (relevant specialists from various public and private sector services), taking
into account the situation to be resolved, should take place in a comprehensive,
training military and civilian specialists for possible synergetic cooperation.
3. The necessity training concept of future CIMIC specialists
It should be noted that the main objective of such courses is to increase
personal skills, knowledge and abilities in the process of preparation for the departure to crisis zones and cooperation there with the civilian population. This
can be as follows: 1) training of military personnel, or 2) courses from UN observers, both for police and military personnel, and 3) training on handling critical
emergency issues, which is conducted for civilians. Such courses contain both a
theoretical basis and a practical component: most courses should be considered
in terms of situation modelling with the support of practical classes or training
sessions that are necessary for the perception of the material. For example, the
theory of solving situations at the checkpoint should be supported by practical
23
Dube Sven. CCOE certified the NATO CIMIC field and staff workers course in Poland. URL:
http://www.cimic-coe.org/ccoe-news/ccoe-certified-the-nato-cimic-field-and-staff-workers-course
-in-poland/, consulted on 1.10.2020.
24
A New Partnership Agenda: Charting a New Horizon for UN Peacekeeping, Department of
Peacekeeping Operations and Department of Field Support. New York: DPKO/DFS, 2009. URL:
http://www.un.org/en/peacekeeping/documents/newhorizon.pdf, consulted on 1.10.2020.
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classes, in which the «staff/listeners» actually have to solve various scenarios that
may arise when passing the checkpoint. Practical seminars should be used along
with standard teaching materials to improve the quality of training on essential
skills such as weapons, ammunition, protection of civilians, the legal component
(international legal mechanism for the protection of human rights, international
humanitarian law and international public law).
It should be separately said that all peacekeepers must be aware of human
rights issues and, through their work and behaviour, be ready to promote human
rights values. Therefore, information and analysis in the field of human rights observance should be systematically included in planning and training policies. The involvement of human rights experts in the planning of a mission/operation on the early
stages contributes to the effectiveness and full integration of such activities, as well
as their sustainability after completion. In particular, the early involvement of human
rights experts in the first stages of a mission deployment or resolving of a crisis is
important.
In the context of the above, it should be noted that to train CIMIC specialists, according to the author, training should be two-level, so to speak, individual
and general, according to which the training should be carried out separately for
both military and civilian personnel, as well as the collective training of CIMIC
specialists to perform relevant tasks and missions in general.
Being aware that one can observe the development of views on the need
for such a structural element as CIMIC, which can function both in peacetime
and during conflict resolution. There is no single model for training such experts
today, and this can be explained by the difference of each situation where the
CIMIC forces are involved. It should also be noted that today CIMIC represents
the priority of such activities in achieving stability in resolving crises. That is
why, in our opinion, the CIMIC training course (individual and general level)
should include the following skills: the ability to assess resources, the environment at the site of the operation (political, cultural, religious, ethnic, environmental, sanitary, etc.); to analyse local political, cultural, historical, ethnic features;
to acquire the skills of cooperation with the local population, both to obtain relevant information about the environment, and to identify the needs of the local
population to quickly respond and provide appropriate assistance; to acquire
knowledge on rapid response to situations to better involve relevant specialists of
the civil environment for resolving the problem that arose; ability to organize
cooperation with the local population and authorities, governmental and non-governmental organizations, etc., to create an appropriate environment for the implementation of tasks; obtaining skills to coordinate efforts of both the military and
civilians, and the unconditional ability to carry out appropriate measures to form
a positive public opinion about the activities of the military (mission) on the spot.
When training such specialists, special importance should be given to the training
of civilians, as a category of civil service, which will enter the military forces in
the CIMIC system to fulfil a specific mission. It should also be noted that given
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the modern development of the world order and the increasing role and importance of human rights, Civil-Military Cooperation should include not only the
general concept of such interaction, its work, etc. but also the expansion of training in such branches of law, as international law, international humanitarian law,
the international mechanism of the human rights protection, international security
etc.
During the training of specialists, it is necessary to form appropriate
CIMIC groups, which are coordinating bodies, created by military authorities to
ensure interaction between troops (forces) and the civilian environment in designated operational zones (areas). Thus, the structure of the CIMIC force groups
includes officers and civilians of the bodies of the staff unit/units of civil-military
cooperation of the headquarters of the armed forces; civilian specialists (for example, lawyers, translators, doctors, analysts, volunteers, dog handlers, specialists in civil administration, culture, social and communal services, reconstruction
of civil objects and communications, economics and energy, agriculture, land reclamation, irrigation, etc.), where a separate place should be assigned by human
rights specialists, considering the need within the conditions of the respective operations. The number of specialists and the scope of their application depend on
the tasks of the troops (forces), as well as the nature and amount of assistance to
the civilian population.
In this context, it should be noted, first of all, as a specific category of
public service, of such groups, the corresponding program for the implementation
of the staffing system includes the formation of an educational program of higher
educational institutions for the training of CIMIC specialists; conducting scientific research work to identify effective ways to develop civil-military cooperation; the creation by an institution of a system of a reserve of officers and civilian
specialists from CIMIC in the staff of the armed forces of states or other bodies,
which have to provide their help based on a cooperation agreement or other suitable legal form of work; working out issues of civil-military cooperation (theoretical and practical) during command-staff exercises (drills), as well as during
multinational exercises with the involvement of civilian specialists.
It should also be noted that the development training programs for CIMIC
specialists should include the following modules: Identification Module, Assessment or Determination Module; Module of Development and selection of personnel and Module of Practical application. Exactly this approach to training should
be the most effective for training competent CIMIC specialists, both military and
civilian.
Meanwhile, it should be noted that such training or courses are a completely new block that requires its conceptual understanding, the development of
an appropriate base and the training of the first trainers or instructors who will
conduct training for new CIMIC specialists. Concurrently, the foreign experience
can both facilitate the task and complicate it - the lack of a single concept from
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the principles of training specialists, the uniqueness of each country with its mentality, history and tradition of Civil-Military Cooperation.
4. Conclusion
Civil-Military Cooperation acts as a structural element of the armed forces,
whose activities are aimed at cooperation, interaction and coordination, where the
main task is to establish communication and coordinate joint actions of commanders (military force) and civilian elements (civilians, local authorities and international organizations, governmental and non-governmental, acting in their areas of competence and responsibility), to achieve positive results in the conditions
of operation or mission, both favouring the military side and the civilian element,
primarily focusing on helping the civilian population in the zone of a crisis, if it
is necessary.
The events of the twentieth century, and even more so the beginning of the
twenty-first century, has shown the need to establish a close connection between
military power and the civilian component to form a certain synergy, aimed at the
rapid accumulation of forces and the solution of emerging threats, problems, and
settlement of situations of various nature. Also, the issue of involvement and use
of the military component in peacetime in a certain situation is no longer a question but a necessity. It is in these conditions that the question arises of establishing
such appropriate work, where there should be an understanding the specifics of
military affairs, its strength and role in the security system on the one hand and
understanding the crisis in the civilian environment, the use of opportunities and
professional training of the civilian component, which will be able to cooperate
with the military component, on the other hand. That is why, according to the
author, the training CIMIC specialists, in general, should be referred to the specific category of public service to ensure the implementation of state aid in a crisis
with rapid response.
The trained СIMIС specialists, as a specific category of public service,
should be full-time employees (military and civilian) of the armed forces of the
country and civilian employees of various public authorities. The rest of the specialists in whom the need arises or may arise should be involved through the cooperation formula, where an officer or a CIMIC specialist acts as a connecting
link.
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The Right to Information and Consultation of Civil Servants and
Contract Staff of Public Authorities and Institutions in the Collective
Redundancy Procedure
PhD. student Maria Violeta DUCA1
Abstract
The paper analyzes the right to information and consultation of civil servants
and contract staff within public authorities and institutions in the collective redundancy
procedure, in terms of the requirements of Article 11 on the right to organize and Article
14 on the prohibition of discrimination in the European Convention on Human Rights.
Considering that this category of personnel was expressly exempted by the provisions of
art. 74 para. (5) Labor Code of the mechanism for the protection of workers affected by
collective redundancies, the research seeks to identify whether, in domestic law, other
special primary regulations provide for the right to information and consultation of employees of public authorities and institutions affected by collective redundancies. The
study shows that the legislative protection mechanisms for this category of workers do
not provide for a specific right of workers' representatives to be informed and consulted
in the collective redundancy procedure. Given the evolution of the jurisprudence of the
European Court of Human Rights, the paper highlights the need for a reflection on the
right to information and consultation of employees in the collective redundancy procedure that cannot be excluded from the content of the right to trade union without strong
and convincing arguments to support the proportionality test.
Keywords: Labor Code, right to organize, reorganization of public institutions
and authorities, social dialogue, the right to information and consultation of employees'
representatives, European Convention on Human Rights.
JEL Classification: K31

1. Introductory considerations
According to art. 74 paragraph (5) of the Labor Code, the collective dismissal procedure regulated by the provisions of art. 68-73 Labor Code does not
apply to employees of public institutions and public authorities.
This category of staff was expressly excluded from the mechanism for
the protection of workers affected by collective redundancies2 as a result of the

1
Maria Violeta Duca – Doctoral Law School, Bucharest University of Economic Studies, Romania,
ducavioleta@gmail .com.
2
Directive no. 98/59/EC was published in the Official Journal of the European Union L225,
12.8.1998, pp. 16-21 and was transposed into domestic law by the provisions of art. 68-72 of Law
no. 53/24.01.2003 regarding the Labor Code published in the Official Gazette no. 72/05.02.2003.
In its current form, the Labor Code republished in the Official Gazette no. 345 of 18.05.2011, reg-
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fact that the legal provisions of the Labor Code transposed Directive no. 98/59/EC
of 20 July 1998 on the approximation of the laws of the Member States relating
to collective redundancies which, according to the provisions of Art. 1 para. (2)
letter b). Therefore, it is up to the state to assess how it intends to protect these
categories of workers in the event of a reorganization of public authorities or institutions.
The general framework for the organization and functioning of the public
administration authorities and institutions, the status of the staff within them and
the reorganization procedure are regulated by the Government Emergency Ordinance (GEO) no. 57/2019 regarding the Administrative Code3.
The jurisprudence of the Constitutional Court regarding art. 74 para. (5)
of the Labor Code4 demonstrates that different regulations may be established
regarding the collective redundancy procedure for certain categories of employees, an objective and non-discriminatory differentiation criterion being the specificity of the employment relations of civil servants and contract staff in public
authorities and institutions.
On the other hand, the Constitutional Court argues that the difference in
treatment is not discriminatory insofar as there are special primary regulations
regarding these categories of workers, which will include appropriate accompanying measures, which may not discriminate against this category of employees.
by employees in the private sector.
The objective of this study is to identify in domestic law these "special
primary regulations" and to analyze whether there is a specific right to information and consultation of employees in public authorities and institutions, in the
reorganization procedure, compatible with the requirements of art. 11 on the right
of trade union association and art. 14 on the prohibition of discrimination in the
European Convention on Human Rights5.
2. Fundamental elements of the content of the right to organize in the
light of the case law of the European Court of Human Rights
Article 11 of the Convention for the Protection of Human Rights and
Fundamental Freedoms enshrines the freedom of assembly and association, stating that: “1. Everyone has the right to freedom of peaceful assembly and association, including the right to form and to join trade unions and to join trade unions
ulates the right to information and consultation of employees in Section 5 entitled “Collective dismissal. Information, consultation of employees and the procedure of collective dismissals”, art.6874.
3
Published in the Official Gazette no. 555/05.07.2019.
4
Decision of the Constitutional Court no. 260/2014, published in the Official Gazette of Romania
no. 507/08.07.2014.
5
Ratified by Romania by Law no. 30/1994 on the ratification of the Convention for the Protection
of Human Rights and Fundamental Freedoms and of the Additional Protocols to this Convention
published in the Official Gazette no. 135/31.05.1994.
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to defend his interests. 2. The exercise of these rights may not be subject to restrictions other than those which, by law, constitute necessary measures, in a democratic society, for national security, public safety, the protection of law and order, the protection of health or morals or the protection of the rights and freedoms
of others. This article does not prohibit the imposition of legal restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
state administration.”
In Demir and Baykara v. Turkey6, the European Court of Human Rights
established the general principles on the content of the right of association. We
note from this decision the following considerations: "140. The evolution of the
Court's case-law on the components of the right of association can be summarized
as follows: The Court has consistently held that Article 11 of the Convention
guarantees the freedom to protect the professional interests of trade union members through the collective activity of trade unions. authorized and accepted by
the Contracting States (see Belgian National Police Union, cited above, § 39;
Swedish Locomotive Drivers' Union, cited above, § 40; and Schmidt and Dahlström v. Sweden, 6 February 1976, § 36, Series A No. 21). 141. As regards the
content of the right of association enshrined in Article 11 of the Convention, the
Court held that Article 11, paragraph 1, confers on trade union members the right
to be heard in order to protect their interests, while leaving it to each State to be
used for this purpose. In the Court's view, the Convention requires that national
law allow trade unions, under conditions which are not contrary to the provisions
of Article 11, to protect the interests of its members (see the Belgian National
Police Union, cited above, § 39; locomotive, cited above, § 40; Schmidt and Dahlström v. Sweden, cited above, § 36).
142. As regards the right to conclude collective agreements, the Court
initially considered that Article 11 did not provide special treatment to trade unions, such as the right to conclude collective agreements (see Swedish Locomotive Drivers' Union, cited above, § 39). It further stated that that right did not
necessarily constitute an element inherent in the right guaranteed by the Convention (see the Belgian National Police Union, § 34). 143. Subsequently, in Wilson,
the National Union of Journalists and Others, the Court considered that, even if
collective bargaining was not an indispensable element for the effective exercise
of freedom of association, it could be one of the ways in which trade unions could
protect their interests. its members. The union must be free, in one way or another,
to persuade the employer to listen to the wishes of its members (Wilson, National
Union of Journalists and Others, cited above, § 44).
144. The development of the case-law on the content of the right of association enshrined in Article 11 is therefore marked by two guiding principles:
first, the Court takes into account all the measures adopted by the State concerned
6
Application no. 34503/97 resolved by the Decision of the Grand Chamber of November 12, 2008
available on https://hudoc.echr.coe.int accessed on 23.06.2020.
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to guarantee freedom of association, subject to its margin appreciation; Secondly,
the Court does not accept restrictions which affect the essential elements of freedom of association, without which that freedom becomes devoid of substance.
These two principles are not in contradiction, but in correlation. This correlation
implies that the Contracting States concerned, which are in principle free to decide what measures need to be taken to ensure compliance with the provisions of
Article 11, have an obligation to take account of the essential elements thus expressed in the case law of the Court. 145. At the present stage of the Court's caselaw, the following essential elements of the right of association may be established: the right to form and join a trade union (see, more recently, Tüm Haber
Sen and Çınar, cited above), the prohibition of trade union monopoly agreements
(see, for example, Sørensen and Rasmussen, cited above) and the right of the
trade union to persuade the employer to listen to the arguments put forward on
behalf of its members (see Wilson, National Union of Journalists and Others, cited
above, § 44). 146. This list is not definitive. On the contrary, it is subject to evolution according to the developments of labor relations".
In the light of these developments, the Court considered that its case-law,
according to which the right to collective bargaining and the conclusion of collective agreements is not an element inherent in Article 11, must be re-examined
in such a way as to national legal systems. While it is in the interests of legal
certainty, predictability and equality before the law that the Court should not depart without good cause from its precedents set out in previous cases, the Court's
inability to maintain a dynamic and evolving approach risks hampering any reform. or improvement (see Vilho Eskelinen et al., cited above, § 56).154. Consequently, the Court considers that, taking into account developments in labor law
at national and international level, as well as the relevant practice of the Contracting States, „the right to collective bargaining with the employer has also to join
trade unions for the protection of [its] interests” provided for in Article 11 of the
Convention, which means that States have the freedom to organize their systems
so that, if deemed appropriate, they recognize the special status of trade union
representatives.
This decision marks an important reversal in the jurisprudence of the European Court of Human Rights, the right to collective bargaining being considered as an inherent element of Article 11 of the Convention, as previously stated
the right of the trade union to be heard.
An application of this collective redundancy decision relevant to this
study is found in the case law of the United Kingdom7 courts. In the present case,
the Court of Appeal examined two key aspects of the standards of protection afforded to workers under UK law. In fact, two workers employed as police officers

7
Vining v. London Borough of Wandsworth [2017] EWCA Civ 1092 available on https://www.
employmentcasesupdate.co.uk/site. aspx?i=ed35720 accessed on 23.06.2020.
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in the park police filed an appeal against collective redundancy decisions, alleging a violation of the rights under the Employment Rights Act 1992 (ERA). The
union of which they were members intervened in the process, claiming that they
had not been consulted in accordance with the provisions of the Trade Union and
Labor Relations (Consolidation Act) 1992 (TULRCA). The Court of Appeal examined the impact of the provisions of the European Convention on Human
Rights ratified by the Human Rights Act 1998 (HRA).
The workers alleged a violation of the provisions of Article 8 of the European Convention on Human Rights on the observance of the right to private
and family life alone or in combination with Article 14 enshrining the right
against discrimination, and the Union alleged a violation of Article 11 of the Convention.
According to the legal provisions invoked8, the police officers employed
within the parks police were expressly exempted from the protection offered in
the matter of collective dismissal, respectively from the right to information and
consultation of the employees affected by the collective dismissal.
The union of police officers claimed that the exclusion of police officers
from parks from the protections offered in the collective dismissal procedure is a
violation of their rights under art. 11 of the European Convention on Human
Rights and, consequently, of their own rights of representation.
The Court noted that the representative of the State Secretariat did not
provide any justification for excluding park police officers from the protection
provided by law in matters of collective redundancies.
Starting from the Judgment of the European Court of Human Rights in
the case of Demir vs. Turkey according to which the right to bargain collectively
with the employer has become, in principle, one of the essential elements of the
rights conferred by art. 11 and these rights enjoy both public authorities and private sector employees, the Court examined the defense of the representative of
the State Secretariat according to which the right of association does not include
a right to consult on proposed redundancies, but only a right to negotiate with on
employment or working conditions.
The Court found this defense to be unfounded, noting that: “In our view,
a right such as that conferred by sections 188-192 of the 1992 Act - that is (in the
case of the trade union) to be consulted - clearly falls within in "essential elements" protected by Article 11. (…) In the terminology of traditional industrial
relations, at least in the United Kingdom, a distinction is made between bargaining rights and consultative rights, and the term "collective bargaining" tends to
be reserved for the first. (…) The rights conferred by sections 188-192 of the
1992 Act are of a collective nature, as they involve consulting a trade union on

8

Section 200 ERA expressly excludes police officers from the category of employees covered by
this act. Section 280 TULRCA provides that a person in the service of the police is not considered
to be a worker for the purposes of this act.
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the possible dismissal of at least twenty employees. The necessary "consultations" must be undertaken "with a view to reaching an agreement" (see section
188 (2)). Its purpose is to achieve, as far as possible, the continued employment
of employees whose jobs are in danger or to reach an agreement on the conditions
under which they are to be dismissed. We see no difficulty in describing the
maintenance of the employment relationship or the terms in which it is concluded
as an aspect of "working conditions", broadly understood. But even if this were
not taken into account, the issues at stake are of equal importance to "working
conditions" in the narrowest sense. Thus, whether the rights of consultation
granted to a trade union recognized by sections 188-192 constitute "collective
bargaining" in the sense that the Grand Chamber used that term in Demir, they
are so similar to the rights clearly recognized that they must be treated as "essential elements" of the rights protected by Article 11. In this regard, we note that
long before the Demir case, the European Court of Human Rights found that
"members of a trade union should have the right to their interests would be protected, so that the union could be heard ...". Consultation on collective redundancies is an issue that affects the interests of members.”
Another argument used in defense by the representative of the State Secretariat was that the legal provisions on collective redundancies were adopted in
order to comply with Directive 98/59/EC on collective redundancies which, according to the provisions of Article 1 paragraph (2) letter b), does not apply to
"employees of public administrations or institutions governed by public law (or,
in Member States where this concept is not known, by equivalent bodies)". In his
view, this exception is a presumption in favor of the thesis that these rights are
not guaranteed by Article 11 of the European Convention on Human Rights.
The Court of Appeal did not uphold this defense either, considering that:
“it does not appear how the provisions of a directive of the European Union can
help to interpret the purpose of the European Convention on Human Rights. In
any case, the argument is a non sequitur9. The issue of rights that are guaranteed
by art. 11 must be clarified with priority over the question whether such rights
have been excluded”.
In the analysis of this decision of judicial practice, the doctrine10 found
that it reflects how the invocation of human rights can be used to attack and remove legal provisions under UK law restricting the protection of workers in case
of illegal dismissal, depending on the occupational category.
The issue of compatibility of Romanian law with the provisions of art.
11 and art. 14 of the European Convention on Human Rights is analyzed in similar terms, because workers in public institutions and authorities are expressly

9

In formal logic an argument is non sequitur if the conclusion does not follow from the premises.
See in this regard Philippa Collins, Paul Fradley, (2019), Policing the Boundaries of Articles 8
and 11 ECHR, „Industrial Law Journal”, vol. 48 issue 2, pp. 225–239, available on
https://doi.org/10.1093/indlaw/dwz010 accessed on 23.06.2020.
10
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exempted from the protection offered by the Labor Code in the procedure of collective dismissal, according to art. 74 par. (5) Labor Code.
3. Analysis of the provisions of art. 74 para. (5) Labor Code in the
jurisprudence of the Constitutional Court and in the judicial practice of national courts
Being notified with the exception of unconstitutionality of the provisions
of art. 74 para. (5) of the Labor Code, by decision no. 260/201411, the Constitutional Court held that: "the criticized legislative solution" does create, indeed, a
different legal treatment for employees in public institutions and public authorities in relation to other employees, in the sense that the provisions of the code are
not applicable to them on collective redundancies and the guarantees accompanying such a measure. "18. However, the Court noted that the institution of collective redundancies, with all that it entails within the meaning of the Labor Code,
cannot be applied to staff in public institutions and authorities, given its specific
situation. Such a vision was justified by the fact that, as the Court showed by
Decision no. 874 of June 25, 2010, published in the Official Gazette of Romania,
Part I, no. 433 of June 28, 2010, or Decision no. 1,658 of December 28, 2010,
published in the Official Gazette of Romania, Part I, no. 44 of 18 January 2011,
"Those who are engaged in employment relationships in the budgetary environment are essentially linked, from the point of view of the source from which the
salaries/allowances or balances are fed, to the national public budget, to the receipts and expenses. from this budget, its imbalance can have consequences in
terms of reducing the expenses in this budget, but salaries/allowances/balances
represent such expenses - more precisely, personnel expenses, instead, in the private environment the labor relations are always governed the individual employment contract concluded between an employee and an employer".
The Constitutional Court stated, however, that: “those noted above do
not mean that collective redundancy measures will not be possible at the level of
public institutions and authorities, nor that possible collective redundancy
measures can be ordered by the public employer only by virtue of his own will
and his own act of decision. On the contrary, collective redundancy measures in
respect of staff in public institutions and authorities whose employment relationship arises under an individual employment contract may be made only on the
11
Published in the Official Gazette of Romania no. 507/08.07.2014. In motivating the exception of
unconstitutionality, the author argued, in essence, that the provisions of the criticized law are contrary to art. 16 para. (1) of the Constitution, as they distinguish between citizens according to the
sector of activity in which they are employed. Thus, the category of persons employed in public
institutions and authorities lacks social protection measures aimed at mitigating the consequences
of dismissal, which consist in providing support for retraining or professional retraining of dismissed employees and the monetary compensation granted to them. In this way, the provisions of
art. 41 para. (2) and art. 53 of the Constitution.
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basis of special primary regulations, which shall include appropriate accompanying measures, such as not to discriminate this category of employees from employees in the private sector”.
By decision no. 453/201412, the Constitutional Court developed this reasoning by bringing new arguments: „in the case of the public sector employee,
the employer is an institution or a public authority, so not an enterprise or economic unit. Such an institution or public authority is organized and operates on
the basis of a normative act, and the scheme of the necessary number of positions
for its proper functioning is provided by an order of the competent minister or in
a normative act with superior legal force, as a consequence of the administrative
reorganization according to a government plan that pursues certain objectives. his
capacity as an exponent of legislative or executive power.” The Court noted that:
„clear will of the legislator not to totally exclude the employees from the budgetary sector from the application of the provisions of the common law in the matter
- the labor law. Thus, art. 74 para. (5) of Law no. 53/2003 stipulates that only the
provisions of art. 68-73 does not apply to employees in public institutions and
public authorities, resulting, per a contrario, that the other legal norms of the law
apply to them as well. On the other hand, in the case of special categories of
employees of public institutions or authorities - such as civil servants, whose status is regulated by Law no. 188/1999 - the legislator provided, by special law,
their status, including, therefore, rights and obligations related to the development
of specific service relations.”
The fact that the employees of the contractual staff within the public authorities and institutions do not benefit from the protection norms established by
the provisions of art. 68-73 of the Labor Code was also retained in the judicial
practice of national courts, stating that13: “the specificity of the situation must be
taken into account, namely the fact that the Chancellery of the Prime Minister
was abolished, and it was ordered by normative act, so that the premises that
formed the basis of the regulation of the collective dismissal procedure are no
longer found. The appellant had the obligation to comply with the provisions of
the Emergency Ordinance no. 17/2009 regardless of the result of the negotiations
with the employees' representatives and of the response of other authorities with
competences in the matter of labor relations, unlike another employer who can
decide and appreciate if and to what extent it is necessary to dismiss some employees”.
In the same sense, in another decision of this case, it was noted that14: “It
12

Published in the Official Gazette no. 792 of 30.10.2014.
Bucharest Court of Appeal, Civil Section VII and for cases regarding labor disputes and social
insurance, decision no. 828/R of February 15, 2010, in the Romanian Journal of Labor Law no.
3/2010, Wolters Kluwer Legal Library (sintact.ro).
14
Timisoara Court of Appeal, Labor and Social Insurance Litigation Section, Decision no. 504/22
May 2014, available on http://www.rolii.ro/hotarari/589507e6e490097c1e0007cc, accessed on
23.06.2020.
13
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is indisputable that the plaintiff was subjected to a collective dismissal, but this
being an employee of a public institution, the provisions of art. 74 para. (5) of the
Labor Code. It follows that in order to order the dismissal, the employer did not
have to follow the procedure provided by the Labor Code in the case of a collective dismissal. These provisions are not discriminatory, as they apply to all employees of budgetary institutions or public administration, without any differentiation. The plaintiff's claim that these provisions concern only civil servants, not
contract staff, are unfounded, because the provisions of art. 74 para. (5) of the
Labor Code does not make any distinction, or where the law does not distinguish,
neither the judge of the case must distinguish”.
4. Workers' rights in the reorganization procedure of the public institution or authority
Art. 276 of the Labor Code stipulates that: “According to the international obligations assumed by Romania, the labor legislation will be permanently
harmonized with the norms of the European Union, with the conventions and
recommendations of the International Labor Organization, with the norms of the
international labor law”, and according to art. 278 para. (2) Labor Code: “The
provisions of this code shall apply by common law to those legal employment
relationships not based on an individual employment contract, insofar as the special regulations are not complete and their application is not incompatible with
the specifics of employment relationships. that work”.
The provisions of art. 278 paragraph (2) of the Labor Code were appreciated in the doctrine15 as an argument that supports the thesis according to which
“the Law no. 53/2003 (Labor Code) constitutes the common labor law in the matter of legal labor relations, and, at the same time, that there are other legal labor
relations than the legal relationship of the employee (focused on the individual
labor contract, regulated by the Labor Code)”. A monistic vision of labor law was
argued, in the sense that labor law is a "single and unitary branch of law that has
as its object all legal employment relationships, and not exclusively the legal employment relationship of employees, although the latter is numerically dominant".
The monistic conception of the object of labor law has been justified ”and
in that the International Labor Organization (whose conventions and recommendations are part of international labor law) sometimes adopts such rules also with
regard to civil servants [the case, for example, of Convention no. 151 (1978) on
labor relations in the civil service, which was supplemented by Recommendation
no. 159 (1978) having the same object or of Convention no. 154 (1981) - ratified
by Romania by the Law no. 112/1992 - regarding the promotion of collective
15
Serban Beligrădeanu, Consideraţii asupra raportului juridic de muncă al funcţionarilor publici,
precum şi în legătură cu tipologia raporturilor juridice de muncă şi cu o viziune monistă asupra
obiectului dreptului muncii, „Revista Română de Drept Privat” no. 3/2010, Biblioteca juridică
Wolters Kluwer (sintact.ro).
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bargaining, which also takes into account civil servants]”.
Compared to the doctrinal orientation according to which the labor law
would also apply to civil servants and, more broadly, to all those who, being in
legal labor relations, exercise prerogatives of public power, it was shown that16
“theoretically, he could argue that all legal employment relationships would be
included in employment law, but at present, the legal norms, which are express,
do not allow this”. According to this opinion, “the legal regime applicable to civil
servants and other holders of public power cannot be integrated into labor law
since legal regulations - even the Labor Code and the Administrative Code - expressly provide that labor law rules apply to those categories of legal relations.
work only as a common law, and not directly”17.
According to art. 519 para. (1) letter c) of GEO no. 57/2019 on the Administrative Code: “The person who has the legal competence to be appointed to
the public office shall order the release from public office by administrative act,
which shall be communicated to the civil servant within 5 working days from the
issuance, in the following cases: the public authority or institution reduces its staff
as a result of the reorganization of the activity, by reducing the position occupied
by the civil servant”.
The civil servant has the right to request by request addressed to the administrative contentious court the annulment of the administrative act of termination of the employment relationship, if the employment relationship ended for
reasons that the civil servant considers unfounded or illegal (art. 527 of GEO no.
57/2019).
For the contractual staff from the public authorities and institutions, employed on the basis of an individual employment contract or management contract, the provisions of art. 538 para. (2) of GEO no. 57/2019 on the Administrative Code, according to which: "The provisions of this title (my italics "General
provisions applicable to contract staff in public authorities and institutions") are
supplemented by the provisions of the Law no. 53/2003, republished, with subsequent amendments and completions, and by other special laws governing the
arrangements applicable to certain categories of staff or the management contract,
as the case may be".
Art. 549 paragraph (1) of the same normative act stipulates that: “Contract staff employed in public authorities and institutions on the basis of an individual employment contract exercise the rights and fulfill the obligations established by the legislation in force in the field of labor relations and collective
agreements directly applicable”.

16
Aurelian Gabriel Uluitu, Ion Traian Ștefănescu, Regimul juridic specific stabilit de Noul Cod
administrativ pentru personalul contractual din cadrul autorităţilor şi instituţiilor publice, „Dreptul” no.1/2020.
17
Ibid.
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Regarding this category of employees18, it was highlighted that “the Administrative Code enshrined only a specific regime for the employment relationships of contract staff. Compared to the general regime of employees, it consists
in: regulating specific requirements when concluding the individual employment
contract, expressly stating the norms of conduct and establishing in the matter of
patrimonial liability the rule of solidarity with the public authority or institution”.
The legal protection mechanism of the employees affected by the reorganization is provided by art. 518 of GEO no. 57/2019 on the Administrative
Code entitled "Reorganization of public authority or institution" which refers exclusively to the professional category of civil servants and expressly provides for
the selection criteria of professional skills, the separation of civil servants being
made following an examination. In paragraph (7) of art. 518 also provides for the
interdiction to be established positions similar to those abolished for a period of
one year from the date of reorganization.
The legal text does not regulate the criteria to be applied for the separation of employees who have obtained an equal score following the assessment of
professional skills.
Article 519 para. (7) of GEO no. 57/2019 establishes the obligation of
the public authority or institution to make available to civil servants who are released from public office as a result of the reorganization of the corresponding
vacant public positions, and paragraph (8) provides the right of the leading civil
servant to fill vacant public positions. lower level. If the lower level vacant civil
service is a public service of execution and does not correspond to the studies
and/or seniority in the specialty of the leading civil servant, it may be transformed
into an appropriate public function, if the transformation does not affect the approved organizational structure.
If there are no corresponding vacant public positions within the public
authority or institution, according to art. 519 para. (9), the public authority or
institution has the obligation to request to the National Agency of Civil Servants,
during the notice period, the list of vacant public positions. In case there is a corresponding vacant civil service, the provisions of art. 506 on the transfer.
Title III of GEO no. 57/2019 regulates the status of contract staff in public authorities and institutions, but not regulating a special procedure applicable
to contract staff in case of reorganization of the institution or public authority
similar to that provided by art. 519 for civil servants.
Regarding the right of employees in public authorities and institutions to
be informed and consulted in the reorganization procedure, we note that Law no.
62/2011 of the social dialogue19 represents the common law, both for the contract

18
19

Ibid.
Published in the Official Gazette no. 625/31.08.2012.
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staff and for the civil servants regarding the social dialogue, arguing in the doctrine20 the fact that this thesis “is happily completed, with that of the recognition,
by the legislator, the identity of the civil servant and his service relationship, in
parallel with the identity of the employee and his employment relationship”.
The employee, in the vision of Law no. 62/2011 is according to art. 1
letter g): “natural person, part of an individual employment contract or employment relationship, who performs work for and under the authority of an employer
and benefits from the rights provided by law, as well as from the provisions of
applicable employment contracts or collective agreements”, and the social partners are defined by art. 1 letter a) as: “trade unions or trade unions, employers or
employers' organizations, as well as the representatives of the public administration authorities, which interact in the process of social dialogue”.
Article 3 para. (1) of Law no. 62/2011 enshrines the right of civil servants
and civil servants with special status under the law, without any restriction or
prior authorization, to form and/or join a trade union.
The doctrine21 highlighted the fact that: the right of civil servants to trade
union association has been constantly in the attention of the Committee on Freedom of Association, which has ruled that „the standards contained in Convention
no. 87/1948 on freedom of association applies to all workers without distinction
and is therefore applicable to civil servants. It is unfair to make any distinction in
the trade union field between employees and civil servants because both categories of staff should have the right to organize to defend their interests” (International Labor Office, 1996, p. 56, 212).
Conflicts related to the finding of termination of employment or of some
of their clauses are considered to be individual labor disputes, according to art. 1
letter p) of Law no. 62/2011, and art. 28 para. (1) provides that trade unions defend the rights of their members, arising from labor law, civil servants' statutes,
collective labor agreements and individual employment contracts, as well as from
agreements on service relations of civil servants, before the courts, bodies jurisdiction, of other state institutions or authorities, through their own or elected defenders.
Art. 415 of GEO no. 57/2019 provides the right of trade union association
of civil servants, and art. 414, the right to be informed: "The civil servant has the
right to be informed about the decisions taken in application of this code and
which directly concern him".
Art. 489 of GEO no. 57/2019 on the Administrative Code regulates the
role and responsibilities of the joint commissions, without making any express
reference to the right of the joint commission to be consulted in case of reorganization of the institution or public authority to establish protection measures
20
Cristina Vorniceanu, Verginia Vedinaș, Efecte ale Legii nr. 62 din 10 mai 2011 a dialogului
social asupra instituţiei funcţionarului public, „Pandectele Romane” no. 6/2011, p. 55.
21
Raluca Dimitriu, Particularități ale dialogului social în cadrul autorităților și instituțiilor publice, „Revista Transilvană de Ştiinţe Administrative” no. 3 (27)/2010, p. 42.
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granted to dismissed employees. The obligation stipulated in art. 489 paragraph
(1) letter a) to consult the joint commission on "establishing measures to improve
the activity of public authorities and institutions for which they are established"
may be extended, by way of interpretation, to the hypothesis of reorganization.
The same finding is valid for the express and limiting content of the collective agreement regulated by art. 487 of GEO no. 57/2019 which does not provide protection measures for employees affected by the reorganization, but refers,
in a generic way, to “the establishment and use of funds intended to improve
working conditions”.
The Government Decision (GD) no. 833/2007 on the norms of organization and functioning of joint commissions and conclusion of collective agreements22 regulates the normative and organizational framework on ensuring social
dialogue within public authorities and institutions, through the participation of
civil servants in joint commissions, as well as concluding collective agreements,
under the conditions provided by law and by this decision.
According to art. 6 para. (1) of this normative act, the full members of
the joint commission are appointed as follows: a) half, by the head of the public
authority or institution; b) half, by the representative trade union organization of
civil servants within the public authority or institution, in accordance with the
law, or by the vote of the majority of civil servants from the respective public
authority or institution, if the trade union is not representative or civil servants
are not organized in the union.
Art. 13 of GD no. 833/2007 provides for the attributions of the joint commission, among which is not the issuance of the consultative opinion in the procedure of reorganization of the institution or public authority.
Nor regarding the collective agreement concluded between the public authority or institution, represented by its leader and the civil servants within the
respective public authority or institution, by their representative unions or by the
elected representatives, art. 22 of GD no. 833/2007 does not expressly provide,
among the measures established annually, those regarding the protection of employees in public authorities and institutions in case of reorganization.
From the analysis of the provisions of the Labor Code, of Law no.
62/2011 and of GEO no. 57/2019 on the Administrative Code shows that, for the
category of employees in public institutions and authorities, employees' representatives lato sensu have no specific right23 conferred by the legislator to be in22

Published in the Official Gazette no. 565/16/08.2007.
Through special normative acts, such as Law no. 329/2009 on the reorganization of some public
authorities and institutions, the rationalization of public expenditures, the support of the business
environment and the observance of the framework agreements with the European Commission and
the International Monetary Fund, published in the Official Gazette no. 761 of 09.11.2009 was expressly provided, the right to consultation of the employees' representatives, respectively of the
trade unions. In this sense, art. 6 para. (5) provided that: „Termination of employment or service
relations of staff, as a result of reorganization according to this law, is done in compliance with
23
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formed and consulted in case of reorganization of the institution or public authority.
The interpretation according to which the right to consult employees' representatives in the collective redundancy procedure is a fundamental element of
the right of association enshrined in Article 11 of the European Convention on
Human Rights reveals that the legislator has the obligation to justify the exclusion
of the category of employees from public institutions and authorities from the
exercise of this right with convincing and indisputable arguments and to demonstrate that the interference is a necessary measure for national security, public
safety, defense of order and prevention of crime, protection of health, morals or
the rights and freedoms of others, according to art.11 point 2 of Convention.
The proportionality test is applied by the European Court of Human
Rights, which states in Demir and Baykara v. Turkey that: “119. (..) legitimate
restrictions may be imposed on the exercise of trade union rights by members.
However, it must be borne in mind that the exceptions set out in Article 11 must
be interpreted strictly. The imposition of restrictions on the freedom of association of such parties must be justified by convincing and indisputable arguments.
In order to determine in such cases whether there is a “necessity” - and an “urgent
social need” respectively - within the meaning of Article 11 § 2, States have a
limited margin of appreciation, combined with strict European control which includes legislation and decisions of its application, including those adopted by independent courts (see, for example, Sidiropoulos and Others v. Greece, 10 July
1998, § 40, Reports 1998-IV). The Court must also examine the contested interference in the light of the case as a whole and determine whether it was "proportionate to the legitimate aim pursued" and whether the reasons given by the national authorities for its justification were "relevant and sufficient". To this end,
the Court must be satisfied that the national authorities have applied standards in
accordance with the principles set out in the relevant provisions of the Convention
and, moreover, that they have based their decisions on an acceptable assessment
of the relevant facts (see, for example, Yazar and Others v. Turkey, No. 22723/93,
22724/93 and 22725/93, § 51, ECHR 2002-II)”.
We must not forget that informing and consulting employees are component elements of the right to social protection measures at work with constitutional values, a characterization expressly retained by decision no. 64/2015 of the
Constitutional Court24 regarding the exception of unconstitutionality of the provisions of art. 86 para. (6) of Law no. 85/2006 on the insolvency procedure. The
legal procedures applicable to the category of staff to which it belongs and the legal provisions on
social protection, based on criteria established between the management of the public authority or
institution and the representatives of the employees or, as the case may be, of the trade unions,
within maximum 60 days from the date of entry into force of the normative acts provided in art. 5
para. (1) - (4)”.
24
Decision no. 64/24 February 2015 of the Constitutional Court was published in the Official Gazette no. 286 of April 28, 2015.
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Court noted that: „the right to information and consultation of employees in the
event of collective redundancies concerns any collective redundancy procedure,
regardless of the particularities of the field in which it intervenes. Of course, the
legislator can adapt the way of configuring the right, respecting the principle of
proportionality, depending on the particularities previously mentioned, but it is
obvious that he cannot deny this right”.
5. Conclusions
The right to information and consultation of employees in the collective
redundancy procedure is a very strong form of consultation25 and has characteristics similar to the right to collective bargaining26, being a collective right27 that
includes an obligation to negotiate, a feature retained in the case law of the Court
of Justice of the European Union28.
For the sake of identity, the evolution of the jurisprudence of the European Court of Human Rights on the right to collective bargaining obliges us to
reflect on other forms of social dialogue that have similar characteristics and cannot be excluded from the content of the right to trade union without providing
arguments. strong and convincing to support the proportionality test.
From the analysis of the national legislation regulating social dialogue
and the institution of reorganization of public authorities and institutions, it results that a specific right of employees' representatives to be informed and consulted in the collective redundancy procedure is not regulated, and this interference can only be justified by invoking reasons relevant and sufficient to support
the proportionality of the interference with the legitimate aim pursued.
This test can be used, as we have argued, for interferences with the rights
guaranteed by the European Convention on Human Rights, which, in this case,
concern the right of trade union association regulated by art. 11 of the European
Convention on Human Rights and art. 14 on the prohibition of discrimination.
De lege ferenda, we consider that it is necessary to establish protection
mechanisms in the reorganization procedure for employees in public institutions
25
Roger Blanpain, European Labour Law - Fourteenth Revised Edition, Ed. Kluwer Law International, 2014, p. 835.
26
Catherine Barnard, EU Employment Law, 4th ed., Oxford University Press, Oxford, 2013, p. 639.
27
On the collective legal nature of the right to information and consultation of workers, see Case
C-12/08 with reference to a reference for a preliminary ruling from the Cour du travail de Liège Belgium, delivered by judgment of the Court of Justice fourth of 16 July 2009, Mono Car Styling
SA, in liquidation v. Dervis Odemis and others, available at curia.europa.eu/juris/document /document.jsf? docid=72480&doclang=EN, accessed on 23.06.2020.
28
The Court of Justice of the European Union interpreted the provisions of art. 2 of Directive 98/59
in the sense that the purpose of 'reaching an agreement' implies an 'obligation to negotiate'. See
Case C-188/03 application for a preliminary ruling from the Arbeitsgericht Berlin - Germany, made
by judgment of the Court (Second Chamber) of 27 January 2005 in Irmtraud Junk v Wolfgang
Kühnel, available on http://curia.europa.eu/juris/celex.jsf?celex=62003CJ0188&lang1=en&lang
2=RO&type=TXT&ancre=, accessed on 23.06.2020.
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and authorities to allow the exercise of the right to organize, so that this category
of employees is not discriminated against employees in the private sector.
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Jurisprudence Aspects about Representation in Public Utility
Contracts for Territorial Administrative Units
Associate professor Sandra GRĂDINARU1
Abstract
The issue analyzed in this paper refers to the mandate given by the territorial
administrative unit of Iași to a company with state capital. This mandated company has
as object of activity the administration of condominiums. The mandate was conferred by
a Local Council Decision by which the administrator (agent) could sign contracts with
public service providers on behalf of the administrative-territorial unit. Beyond the fact
that the limits of the mandate were expressed by Local Council Decision, and the specialized literature and judicial practice is majority in appreciating that this Local Council
Decision can be equivalent to a mandate given by the territorial administrative unit for
the condominium administrator to conclude contracts with suppliers, we aim to analyze
a distinct judicial practice. By Sentence no. 6882/17.08.2020, the Iași District Court decided that the mandate given to the condominium administrator is not an express one,
and in the Local Council Decision it is mentioned that the administrator will conclude
the contracts with the suppliers in his own name. For this reason, the court considered
the mandate given to the administrator to be ineffective. During the paper, we will demonstrate the judicial error of the court because the phrase "in its own name" found in the
Local Council Decision can only be assessed in the sense that the administrator will represent the territorial administrative unit when concluding contracts for public utilities.
The court's interpretation is incorrect, as it claims that the territorial administrative unit
mandated a company with state capital to conclude contracts with suppliers in its own
name. Clearly, the mandate was given to the administrator to conclude public utility contracts on behalf of the territorial administrative unit.
Keywords: power of representation; public service provision contract; debts;
foreclosure.
JEL Classification: K12, K42

1. Presentation of the issue
In the case that we submit to the discussion, the company "V" concluded
a contract for the supply of thermal energy with the Municipality of Iași to supply
thermal energy to the condominiums owned by this territorial administrative unit.
The supply contract was concluded through the representative of S.C.
„TS” S.A., a company with full share capital owned by the Municipality of Iași,
having as object of activity the administration of condominiums.
The basis of the representation of the Municipality of Iași by the company
1
Sandra Grădinaru – "Alexandru Ioan Cuza" University of Iasi, Romania, sandra.gradinaru@
yahoo.com.
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“TS” at the conclusion of the contract for the supply of thermal energy, was the
Decision of the Iași Local Council, which expressly specifies that S.C. "TS" S.A.
to sign in their own name the contracts for the provision of utilities and services
for the buildings taken over under administration.
The place provided for in the contract for the delivery of thermal energy
bills was at the headquarters of the company "TS".
Against the background of non-payment of fiscal invoices, the company
"V" executed the accumulated debt, forming 5 execution files, requesting the Municipality of Iași through the Mayor, the value of the service provided.
The territorial administrative unit considered illegal the forced execution
initiated by the company "V" and filed 5 appeals against the execution. At the
same time, it considered that the company "TS" is a contracting party in the contract for the supply of thermal energy.
In 4 cases, the Iași District Court rejected the enforcement appeal filed
by the Municipality of Iași through the Mayor, noting that the appellant's claims
regarding the contractual relations between the parties cannot be analyzed in the
enforcement appeal, in which the court verifies only the legality of enforcement
documents by the bailiff2.
It was appreciated that, beyond the manner of concluding the contract
and the issue of representation that was invoked as the basis of the enforcement
appeal, it still has its effects. No causes were invoked and proved to lead to the
termination of the effects of the contract. At least formally, the Municipality of
Iași represented by the Mayor, appears as a consumer, including the obligations
resulting from this contract.
In one of the five cases3, the court found that the territorial administrative
unit represented by the Mayor, claimed that this contract is not opposable. It was
alleged that he never gave a mandate to S.C. "TS" S.A. in order to conclude it, it
being empowered to conclude itself, in its own name, the contracts with the suppliers, in its capacity of manager of the properties of the Municipality.
According to the mentioned contract, the basis of its conclusion is a Decision of the Iași Local Council, so that the proof of the mandate can be identified
in this normative act. This concerns the power of attorney of the company "TS"
S.A. to ensure the property management and financial management for the residential buildings owned by the Municipality of Iași or the Romanian State.
According to art. 1 of the Decision of the Local Council, it is approved
the administration of the residential buildings, owned by the Municipality of Iași
or the Romanian State to S.C. "TS" S.A.
Art. 3 of the same decision, provides that S.C. "TS" S.A. to sign in their
own name the contracts for the provision of utilities and services for the buildings
taken over under administration.
2
3

Iasi Court, Civil sentence no. 5385/16.07.2020.
Iasi Court, Civil sentence no. 6882/2020.
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Art. 4 and 5 establish that the framework model of the Contract for administration and provision of services, contained in Annex no. 1, which is an integral part of this decision, which will be concluded for each building separately,
for a determined period of 2 years, with the possibility of extension, respectively
that the Mayor of Iași is empowered to sign the administration contracts.
The judge argued that according to art. 3, it is clearly indicated that the
administrator is empowered to conclude contracts in his own name. This right is
also mentioned in art. 12.8 of the framework model of the Administration and
Services Contract, contained in Annex no. 1, which is an integral part of the normative act in question.
The court argued that art. 12.3 of the same framework model provides
that S.C. "TS" S.A. represents the owner in relations with third parties, but this is
a general provision, provided that the special derogates before the general ("specialia generalibus derogant").
Equally, it is true that the normative act does not expressly prohibit the
administrator from concluding contracts on behalf of the Municipality of Iași, but
only gives him the possibility to conclude them on his behalf, but, in terms of
mandate, it is necessary that the power of representation be expressly granted.
The judge claimed that the contract was concluded with a person who
was known not to be the owner of the real estate for which thermal energy was
delivered, but who claimed to be a trustee based on a normative act. The power
of attorney given to conclude such acts was not express, but it was stated that it
was given to conclude such acts in one's own name.
In these circumstances, the court held that the supply contract submitted
in the file is not opposable to the debtor, so it is unfounded that the invoices were
issued in his name4.
2. Arguments in support of the validity of the mandate
In art. 1 of the heat supply contract, it is expressly stated that the parties
to this contract are the Company "V", as supplier, and the territorial administrative unit represented by the Mayor, as consumer, by the authorized company
"TS".
Therefore, the contractual obligation relationship is established between
the company "V" and the Municipality of Iași, as a consumer.
Art. 3 of the Local Council Decision, as outlined above, cannot be invoked to claim that the company “TS” would have concluded the contract for the
supply of thermal energy in its own name.
This article gives the possibility to the company "TS" to sign in its own
name the contracts for the provision of utilities and services for the buildings
taken over under administration. Although the company had the possibility to
4

Idem.
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sign the contract as a party, but also as a representative according to art. 12.3 of
the framework contract model, which provides that it gives the territorial administrative unit the right to represent the owners in relations with third parties, in
this situation the company "TS" was only a simple representative of the Municipality of Iasi.
As proof, as a party to the contract, there is the territorial administrative
unit through the Mayor. Thus, the company "TS" is a simple representative of the
Municipality of Iasi.
According to art. 12965 of the Civil Code, the contract concluded by the
representative, within the limits of the power of attorney, on behalf of the representative, produces effects directly between the representative and the other party.
The simple fact that the company "TS" has the possibility to conclude
contracts with suppliers in its own name, is not relevant in the present case since
the contract is concluded directly between the Municipality of Iași through the
Mayor and the company "V", as a party.
The territorial administrative unit voluntarily paid debts and the equivalent value of the execution expenses from similar files initiated at the request of
company “V”, tacitly recognizing the quality of debtor of this company.
All the contracts for the supply of thermal energy concluded for the provision of the service at the buildings owned by the Municipality of Iași, were
signed by the representative of the territorial administrative unit, the company
"TS".
Therefore, between the contracting parties, the company “V” and the
“Municipality of Iași”, a practice was created, in the sense that the company “TS”
represents the territorial administrative unit at the conclusion of the contracts and
signs the contracts on its behalf.
We consider that the Local Council Decision represents the very mandate
given to the company “TS” by the Municipality of Iași for concluding public utility contracts on behalf of this administrative-territorial unit.
Moreover, a company, as an administrator of condominiums, does not
have the right to expressly assume obligations for real estate that is not in its
patrimony.
Thus, the solution of the court in the sense of considering that “Iași Municipality” did not mandate the company “TS” to conclude the contract for the
supply of thermal energy with the company “V”, is wrong.

5
Law no. 287/2009, art. 1296. The document is available online at http://legislatie.just.ro/Public/
DetaliiDocument/109884, accessed at 02.10.2020.
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3. Arguments against the validity of the mandate brought by the representative of the territorial administrative unit
The administrative-territorial unit through the Mayor claimed that the obligation to pay the bills belongs entirely to the company "TS".
This company, as a condominium administrator, provides property management and financial management both for real estate that is part of the public/private property of "Iasi Municipality" and for real estate belonging to individuals/legal entities. The company collects the value of the provision of public
services from the beneficiaries and transfers/pays the value of the provision of
public services from the beneficiaries, answering according to the Companies
Law no. 31/1990 republished, with the social patrimony.
In the conditions of non-fulfillment of a financial/patrimonial obligation
towards a contractor, S.C. "TS" S.A., is responsible for its assets.
The company "TS" has concluded successively since its establishment, a
series of contracts with all public service providers, including the company "V".
The local public administration authority of Iași Municipality has a public budget that is an integrated part/component of the consolidated state budget.
Any financial accounting operation must be carried out in compliance with the
relevant legal framework.
The city of Iași, as the authority of the local public administration, has
not concluded any contract for the supply of thermal energy with the company
"V". As a result, it never invoiced the administrative-territorial unit nor did it send
it heat supply bills. These invoices have always been confirmed by the company
"TS".
4. Relevant legal doctrine and practice regarding the quality of agent
of the company "TS" at the conclusion of public utility contracts for real
estate owned by the administrative-territorial unit
It is considered in the doctrine that he would have acted in the sense of
satisfying his own interest, the agent would be contractually liable to the principal
both for violating the obligation of loyalty and for the obligation to conclude a
valid contract in the execution of the mandate6.
As provided by the provisions of art. 2016 Civil Code, the general mandate authorizes the agent to perform only conservation and administration acts,
or in our case, the Local Council Decision has the character of a special mandate.
The agent acted not for himself, but as a mere representative of the prin-

6
Răzvan Dincă, Contracte civile speciale în noul Cod civil. Note de curs, Ed. Universul Juridic,
Bucharest, 2013, p. 236.
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cipal, which means that all the effects of the legal act concluded with the contracting third party occurred in the person of the principal, the only one who acquired rights and obligations in relation to the contracting third party. The principal became by representation a contracting party in the legal act concluded by
the agent with the third party7.
The fulfillment of the mandate is an obligation of means (not of result),
the mandate being considered fulfilled if the agent has made all the diligences for
the completion of the legal act with which he was empowered8.
The jurisprudence has considered that such an obligation, to pay the expenses with the thermal energy consumed for the heating of the spaces in individual ownership, is imposed by the legislator, thus not being a contractual obligation, but a legal one. Each owner of the apartment in a condominium is also the
exclusive owner of an ideal share, abstract from the property right over the spaces
in the co-division. However, this right also corresponds to the obligation to bear
the costs of maintenance, administration and, in this case, a share heating of individually owned spaces9.
5. Issues relating to the inadmissibility of substantive defenses by
way of a title appeal
According to art. 713 para. (2) Code of Civil Procedure, in case the forced
execution is made on the basis of an executory title other than a court decision,
may be invoked in the contestation to the execution also factual or legal reasons
regarding the merits of the right included in the title enforceable, only if the law
does not provide in connection with that enforceable title a procedural way for its
abolition, including a common law action.
By Law no. 310/2018 amending the new Code of Civil Procedure, from
the content of art. 713 para. (2) Code of Civil Procedure, the provision requiring
the existence of a specific procedural means for the abolition of the title was deleted, and the mention “including a common law action” was added at the end of
the article.
Consequently, the substantive defenses regarding the causes of nullity of
the legal act ascertained by the document constituting an enforceable title, can no
longer be invoked in the enforcement appeal, the party being obliged to use an
action formulated by common law.
The only reasons that could be invoked by the administrative-territorial
unit to obtain the annulment of the forced execution, related to the legality of the

7

Claudia Roșu, Contractele de mandat și efectele lor în dreptul civil și comercial, Ed. Lumina Lex,
Bucharest, 2003, p. 72.
8
Sandra Grădinaru, Dreptul contractelor. Curs universitar, Ed. Universității „Alexandru Ioan
Cuza”, Iași, 2018, p. 77.
9
Pașcani Court, Civil sentence no. 247/04.02.2019.
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execution acts performed by the bailiff, without being able to bring into discussion reasons related to the merits of the executory titles.
As regards the inadmissibility of the title appeal against the tax invoices
representing the enforceable title, the appellant has the possibility to formulate
actions by common law, which implies either an action to establish the nullity of
the tax invoice or an action to establish the non-existence of the debt claimed by
the creditor10.
Moreover, even in recent case law, it has been considered that the exercise of a right by its holder can only take place within a certain framework, established by the legislator, in compliance with certain requirements, which also
involve the establishment of deadlines.
In conclusion, since the appellant had to follow the procedure of contractual liability, imperatively established by law and given that no grounds for the
illegality of any enforcement acts were invoked in the present case, which were
not even issued, but only defenses of merits as regards the legality and validity of
the writ of execution, the exception raised by the court is well-founded and the
enforcement appeal will be rejected11.
6. Conclusions
According to art. 1309 of the Civil Code, if by his behavior, the representative determined the contracting third party to reasonably believe that the
representative has the power to represent him and that he acts within the limits of
the powers conferred, the representative cannot prevail over the contracting third
party represent.
We consider that the apparent mandate produces effects as if the apparent
mandate had powers of representation.
The company "V" was in good faith at the conclusion of the contract,
being known that, on the one hand the Local Council Decision under discussion,
is a simple mandate given to the representative of the appellant, and on the other
hand, the administrative-territorial unit of May figured as a contracting party in
the contracts concluded with the company “V”, so that the appearance was created at least at a formal level that the company “TS” has full powers of representation regarding the administrative-territorial unit.
In this situation, the error of the judgment under discussion is obvious,
since even going beyond the effectiveness of the mandate, the court should have
found the existence of the legally established legal relationship between company
"V" and the territorial administrative unit.
The validity of this legal report derives from the very behavior of the

10

Evelina Oprina, Vasile Bozesan, Executarea silită. Dificultăți și soluții practice, vol. 2, Ed. Universul Juridic, Bucharest, 2017, p. 69.
11
Alexandria Court, Civil sentence no. 297/13.02.2019.
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Municipality of Iași which gave to the company “V” the fact that the administrator “TS” has full powers of representation.
At the conclusion of the act, the representative exercising the power of
representation, acted in a loyal manner towards the interests of the territorial administrative unit. The agent could not, in the present case, have used the power
of representation to satisfy his own interest, contrary to that of the principal, especially since he was not the owner of the buildings for which the contracts were
concluded.
Assuming that the agent acted in the interest of satisfying his own interest, as the court wrongly held and tried to prove the territorial administrative unit
in the present case, the principal had opened the way for legal action within the
general limitation period for alleged non-compliance with the mandate contract.
Even if the company "TS" acted beyond the limits of the mandate, if by
the way it proceeded, it determined the company "V" to consider that it had the
power to represent the territorial administrative unit and that it acts within the
powers conferred by this, the principal cannot take advantage of the lack of power
to represent.
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Administrative Review and Reform Movements from
the Perspective of International Investment Law
PhD. Cristina Elena POPA (TACHE)1
Abstract
The study aims at the administrative implications generated by the regulation or
non-regulation of the legislative ensemble with an impact in this field. The combination
of these pieces in a legal mechanism or, better said, the assembly between international
investment law and administrative law is a cascade of sources of legislation, jurisprudence and doctrine, trialism of great use for the evolution and reform of both areas of
law, and for the realization of this study were required a coherent mix between transdisciplinary research methods, being used in this context, the methods: qualitative, comparative and quantitative. Taking into account these review movements, administrative law
and administrative issues arising at almost all levels, including the institutional ones, are
in front the manifestation of a particularly active role conferred by this unprecedented
moment, in which states and investors must rely on a comprehensive legislation, in which
to find complete regulations and harmonized with the international law of foreign investments.
Keywords: foreign investment, international law, public administration, reform.
JEL Classification: K11, K23, K33

1. Preliminaries
Regardless of the status of the host state, whether North or South, the
administrative problems that arise with the establishment of an international investment are largely similar.
In addition to the costs and time allotted, both excessive, the adaptation
of domestic law to international law and, in particular, the regulation of a sufficient legislative framework to cover the main problems encountered in this area
remain to be regulated. In the face of these review movements, administrative
law and administrative issues arising at almost all levels, including the institutional ones, are facing the manifestation of a particularly active role conferred by
this unprecedented moment, in which states and investors must rely on a comprehensive legislation, in which to find complete regulations and harmonized with
the international law of foreign investments and based on a whole unequivocal
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and precisely determined norm regarding2: the objectives to be regulated (investor protection, economic development, job creation, transfer technology, social
development, environmental protection or sustainable development), purpose and
definitions (exclusions, temporary purpose, definition of investor, definition of
investment or sufficient and accurate provisions on concession contracts), conditions of entry (terms, admission, costs, freedom of establishment, restrictions sectoral, national security, public order, environmental protection, public health, restrictions on land ownership, minimum performance requirements), registration
and authorization, rights and guarantees granted to the investor (national treatment and exceptions, fair and equitable treatment, nation clause most favored,
direct or indirect expropriation and its conditions, compensation, free transfer of
capital, entry and residence of foreign personnel, access to local finances, stabilization clause), investor obligations (compliance with domestic law, tax and labor obligations, corporate social responsibility, accounting and tax returns), promotion and facilitation (incentives for investment or facilities), as well as sufficient regulations on how to resolve disputes (dispute resolution at national territorial level, arbitration and alternatives to arbitration, domestic forums versus international forums). The notions regarding the institutional rules are not enough
either (the authority in the field, the investment promotion agencies and one stop
shop). Another aspect that needs to be well regulated in the future is the relationship with international agreements and transparency, including the administrative
procedure regarding the conditions for granting facilities3. Their implementation
from an administrative point of view continues to be a challenge for every state,
because, viewed in the mirror, they should be visible, in harmony with normative
regulations, together with: the principles of organization and functioning of public administration, public administration, executive power, forms of activity of
the public administration, responsibility and accountability of civil servants, public administration authorities, administrative acts, public office. The combination
of these pieces into a legal mechanism or, better said, the assembly between international investment law and administrative law is an outpouring of sources of
legislation, jurisprudence and doctrine, trialism of great utility for evolution and
2
See Cristina Popa Tache, Introduction to International Investment Law, ADJURIS – International
Academic Publisher, Bucharest 2020, pp. 28, 69, 92.
3
In Romania, in order to attract international investments, the state granted financial facilities such
as: Government Decision no. 1680/2008 for the establishment of a state aid scheme regarding the
assurance of sustainable economic development; Government Decision no. 753/2008 for the establishment of a state aid scheme regarding regional development by stimulating investments; Government Decision no. 797/2012 on the establishment of a state aid scheme to support investments that
promote regional development through the use of new technologies and job creation. IBM, Endava,
DB Global Technology (Deutsche Bank), Dell, SCC Services, Telecom Global Services Center and
Microsoft benefited in 2013 from financing agreements based on the state aid scheme in IT projects
that create at least 200 jobs, according to Government data. The total value of these investment
projects exceeds 160.5 million euros, the state aid they will receive being 67 million euros, 3151
jobs will be created within 3 years from the completion of investments.
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reform.
2. The main actors of this type of review and administrative reform
As an objective right, international investment law is the foundation of
the subjective right exercised by the participating parties, which must always bear
in mind that a subjective right belonging to a subject of law also has an obligation.
However, it is precisely this interdependence that is functionally affected by the
rules of administrative law, especially when the traditional subjects of international investment law exercise their rights or perform their obligations.
In the field of international economic relations and especially in international relations on foreign investment, we identify as participants: states, international organizations, especially those of an economic nature, international nongovernmental organizations with an economic vocation and well-known multinational enterprises (transnational corporations). The international foreign investment law is undoubtedly the part of international law in which non-state actors
play the largest role4. The predominant conception today admits, along with
states, the existence of other subjects, based on the theory of plurality of subjects5
and a good regulation at the level of domestic law, especially at the level of the
host state, given by the norms of administrative law, represents a binder and a
direction or control the geography of international investment.
The norms of administrative law may refer to the administrative activity
of the host state, of international organizations6 or of the local collectivities and
may regulate: the organization of the authorities and institutions of the central or
local public administration; functioning of public administration authorities; relations of public administration authorities with foreign investors, individuals and
non-governmental organizations; the institution of administrative litigation; the
patrimonial responsibility of the public administration authorities, as well as the
administrative (contravention) responsibility of the natural and legal persons, foreign investors. This type of responsibility is of major importance in the relationship between states and other subjects of international investment law.
Exempli gratia, the role of the host state, as a traditional subject of international law, is paramount in the treatment of investments and administrative implications are initiated even by the definitions of this standard, including the most
comprehensive definition of "fair and equitable treatment" of the ICSID Tribunal,
4
Patrick Dumberry, E. Labelle-Eastaugh, Non-State Actors in International Investment Law: The
Legal Personality of Corporations and NGOs in the Context of Investor-State Arbitration, 2011, in
Jean D’Aspremont, Participants in the International Legal System: Multiple Perspectives on NonState Actors in International Law, Ed. Routledge-Cavendish, 2011, pp. 360-371.
5
A. Preda-Mătăsaru, Tratat de Drept Internațional Public, 2nd ed., 2006, Ed. Lumina Lex,
Bucharest, p. 93.
6
See Resolution adopted by the General Assembly on 9 December 2011 [on the report of the Sixth
Committee (A/66/473)] 66/100. The articles of this document apply to the international
responsibility of an international organization for an unlawful international act.
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in TecMed v. Mexico7: “The investor expects the host state to act in a coherent,
unambiguous and fully transparent manner in its relations with the foreign investor, so that the latter can know in advance not only the rules and regulations applicable to its investment, but also the relevant policies and practices as well as
administrative directives, so as to enable it to plan its activities in compliance
with this regulation (...). The foreign investor also expects the host state to behave
in a coherent manner, in other words, especially not to arbitrarily reconsider the
decisions or authorizations given by the state, which the investor took into account when it also undertook its commitments when it planned and started its
economic and commercial operations. The investor also relied on the fact that the
state will use the legal instruments that determine the actions of the investor or
investment in accordance with the function normally assigned to these instruments and, in any case, in such a way that the investor cannot be deprived of his
investment without compensation.”8
Another example is given by the most important attribute of state sovereignty: economic sovereignty9. The Charter of Economic Rights and Obligations
of States (CERDS) of 1974 adopted by the UN10 provides in art. 2 para. (1): "Each
state has and will freely exercise permanent sovereignty, including possession,
use and disposition of all wealth, natural resources and economic activities." Article 2 para. (2) provides that: "Each State has the right: a) to regulate and exercise
authority over foreign investment within its national jurisdiction, in accordance
with its laws and regulations and in accordance with its legislation and national
objectives and priorities. No state will be obliged to grant preferential treatment
to foreign investments; b) to regulate and supervise the activities of transnational
corporations in its national jurisdiction and to take measures to ensure that these
activities comply with its laws, rules and regulations and are in accordance with
its economic and social policies. Transnational corporations must not interfere in
the internal affairs of a host state."
Last but not least, it must be mentioned that one of the principles of international investment law is the principle of international administrative liability, implicitly the patrimonial liability of the public administration authorities of
the host state or, in very rare cases, of the home state of foreign investors, as well
as the administrative (contravention) liability of investors, individuals and legal
entities.
The principles of this field are closely related to the protection of the
state, the protection of international investors and the treatment granted. At the
7
ICSID No. ARB(AF)/00/2, Tecmed v. MexicoTécnicas Medioambientales Tecmed v. United
Mexican States.
8
ICSID No. ARB(AF)/00/2, May 29, 2003, § 154; also, ICSID (NAFTA), Waste Management Inc.
c. Mexico, judgment of 30 April 2004, § 98.
9
S.P. Subedi, International Economic Law, University of London, 2007, p. 22.
10
UN General Assembly, Charter of Economic Rights and Obligations of States: Resolution
adopted by the General Assembly, December 17, 1984, A/RES/39/163, available at:
http://www.refworld.org/docid/3b00eff474, consulted on 10 August 2020.
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same time, they serve to provide a legal and interpretive basis both for completing
conventional and customary law, and for covering gaps11.
The principle of international administrative liability is found along with
the principle of self-determination, the principle of non-recourse to force or threat
of force, the principle of peaceful settlement of disputes, the principle of noninterference in the internal affairs of other states, the principle of good faith fulfillment of international obligations (pacta sunt servanda), the principle of respect for human rights and fundamental freedoms, the principle of respect for the
environment and responsible investment, the principle of special international
civil, criminal and tort liability, the principle of full protection and security, including the protection of legitimate expectations, the most-favored-nation principle and the principle of national treatment promoting international investment,
fair and equitable treatment and the principle of reciprocity. The enumeration is
not limiting.
3. Conclusions
This study aimed to present a summary of the main directions of its object, such as: support, assistance, direction, control, coercion and pressure that
can be exerted by states on other participants in international investment law. The
applicable rules of international law continue to govern matters relating to the
liability of an international organization or a State for an unlawful international
act in so far as they are not governed by lex specialis. Issues related to the legal
force (soft law to the detriment of hard law) of the regulations that are the subject
of this study remain open to debate.
The adoption of the openness to investment12 (soft law) principle requires
the absence of informal investment barriers, such as onerous, unclear and nontransparent administrative procedures.
The movements of administrative review and reform from the perspective of international investment law remain open to research and analysis by spe-

11

P. Guggenheim, Traite de droit internațional public, vol. I, 2nd ed., Geneve, 1996, pp. 296-297.
The oppenes to investment principle is set out in the Guiding Principles for Investment. Policymaking for the Countries of the D-8 Organization for Economic Cooperation: Trade opening
can also be of crucial importance, especially when investment is significantly dependent on imports
or exports. The principle also recognizes that states have legitimate reasons to limit openness to
foreign investment, for example in the context of national security. In January 2020, the member
countries of the D-8 Organization for Economic Cooperation (Bangladesh, Egypt, Nigeria, Indonesia, Iran, Malaysia, Pakistan and Turkey) agreed on a set of Guidelines for the development of joint
investment policies with UNCTAD. The principles were developed in accordance with the recommendations of the UNCTAD-D-8 Expert Meeting on “International Investment Policy Reform for
Sustainable Development”, held in Istanbul, Turkey in September 2019, which “called on
UNCTAD and the D-8 to develop non-binding development-oriented guidelines for the development of investment policies for D-8 countries”.
12
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cialists, due to the density and volume of Herculean, which is constantly evolving, which characterizes this issue, including from the point of view of international administrative law. The current trend is from development to coordination
to cooperation and further to an international community.
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Some Reflections on Local Public Engagement Platforms as a New
Universal and Democratic Vaccine
PhD. student Raluca ONUFREICIUC1
Abstract
In an international context of serious low trust between citizens and governments, the role of participatory platforms becomes crucial in the following years. Citizens
consultation and participation in decision making processes especially at the local level
must have a constant character and transform into a good practice providing new improved tools of two-way interactions. In the article we explore and analyze the use of
these platforms and other practices for local innovation in the European Union and US,
underlining their main goal and activities which need to be implemented.
Keywords: civic engagement, online platforms, public participation, local governance, transparency, technology.
JEL Classification: H51, H83, K23, K32

1. Introduction
In what regards policymaking, citizens engagement is regarded as being
the next landmark in national and local administration. In accordance with Open
Government principles2, cultivating civic engagement and participation includes
use of “crowd-sourcing” technology for solutions to policy problems and integrating public input in the decision-making process even though it can produce
changes in public internal management and administration. For example, one of
the first ice breakers happened in Iceland after more than four months of public
consultations and use of the collective intelligence in drafting a new constitution
in 2011. At that moment Iceland national government rejected3 the document approved by two-thirds majority in a national referendum, a document which later
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Conversation, available at https://theconversation.com/icelands-crowd-sourced-constitution-hopefor-disillusioned-voters-everywhere-67803 [accessed 20th September 2020].
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became Iceland first crowd-sourced constitution. Afterwards, other similar initiatives followed, for instance, in Italy4, Finland5, California6 or Mexico City7 or
Malaysia8. As it was expected most of them were obliged to face great challenges
due to incomplete process design.
2. The steps to citizens’ public engagement
In defining a framework for citizen participation in policy-making processes, serving the public interest is vital. I consider that it is of utmost importance
to analyze the multiple facets that the concept of public engagement can have in
what regards the notion of national public interest. For instance, public interest
was often considered to be “a very powerful tool” used by decision-makers in
order to “present their own factional interests as being in public interests”9. Furthermore, several critics underlined that it can be very easily “abused by demagogues demanding individual sacrifices for the greater common good”10. Maybe
more vital, in defining what the notion of public interest stands for, is to determine
who can participate in determining it. Or as the American lawyer and human
rights activist, Thurgood Marshall, affirmed that “enlarging and strengthening the
public sphere is an important public interest […] objective” in the United States.
In US, “sunshine laws”11 opened a new path of transparency permitting
meetings of governmental bodies to be open to the public in almost all fifty states
requiring their advanced public notification. Even though direct citizen involvement was enhanced by a series of federal initiatives, in a national survey conducted in 1973, the results revealed that, in general “the public admitted to being
4
F. Cindio, S. Stortone, A two-dimensional space to frame participatory initiatives and platforms.
In Crowdsourcing the Mexico City Constitution, 2013, available at https://oecd-opsi.org/innovations/crowdsourcing-the-mexico-city-constitution/, pp. 8.
5
T. Aitamurto, H. E. Landemore, Five design principles for crowdsourced policymaking: Assessing
the case of crowdsourced off-road traffic law in Finland, in „Journal of Social Media for Organizations”, vol. 2, no. 1, 2015, pp. 10.
6
M. Nelimarkka et. alli., Comparing Three Online Civic Engagement Platforms using the ‘Spectrum of Public Participation’ Framework, in Internet, Policy, and Politics Conference on Crowdsourcing for Politics and Policy, pp. 15.
7
Crowdsourcing the Mexico City Constitution, in Observatory of Public Sector Innovation,
available at https://oecd-opsi.org/innovations/crowdsourcing-the-mexico-city-constitution/ [accessed 20th September 2020].
8
For more details about The Penang Forum, see also the platform’s official website, available at
https://penangforum.net/penang-hills-watch/ [accessed 20th September 2020].
9
J. Mansbridge, On the Contested Nature of the Public Good, in Walter W. Powell and Elisabeth
Stephanie Clemens (eds.), Private Action and the Public Good, Yale University Press, New Haven,
1998, p. 4.
10
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Analysis of the ‘Feuerbach Chapter, Palgrave, New York, 2014, p. 183.
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rather poorly informed about the activities of government at any level and few
citizens were directly involved or affiliated with groups seeking to pressure formal government for policy changes”12. In 2009, in his Memorandum on Transparency and Open Government, Barack Obama, committed to generating an
unique level of openness in Government underlining that “public engagement
improves the quality of government’s decisions and enhances its effectiveness”13.
Signed in 1988, the European Charter of Local Self-Government14 was
the first internationally binding treaty which guaranteed the right of citizens to
participate in managing public affairs. Later on, the right to participate in the
democratic life of the EU was enshrined in the Lisbon Treaty15 as well in Article
8A which provided that “every citizen shall have the right to participate in the
democratic life of the Union. Decisions shall be taken as openly and as closely as
possible to the citizen.” Prior to this, in 2001, the White Paper on European Governance16 was developed to strengthen the culture of dialogue and consultation
on European Union level and increase its decisions’ legitimacy. The document
highlighted the five principles of good governance such as openness, participation, accountability, effectiveness and coherence, which should be applied “to all
levels of government – global, European, national, regional and local.” Similarly,
in the communication "Towards a reinforced culture of consultation and dialogue – General principles and minimum standards for consultation of interested
parties by the Commission", the five minimum standards17 in the consultation
process were emphasized such as a clear content of the consultation process, consultation target groups, adequate publicity accompanied by deadlines and recognition of contributions from participants together with reasoned feedback. Over
time, the European approach to formal and informal “grassroots” consultations,
the clarity of these procedures and the promptness of the decision-makers to the
12
G. A. Persons, Defining the public interest: Citizen participation in metropolitan and state policy
making, in „National Civic Review”, March-April 1990, vol. 79, Issue 2, pp. 118-131.
13
B. Obama, Memorandum on Transparency and Open Government, 2009, available at
https://www.archives.gov/files/cui/documents/2009-WH-memo-on-transparency-and-open-gover
nment.pdf [accessed 25th September 2020].
14
Council of Europe, European Charter of Local Self-Government. Council of Europe Treaty Series 122. 1985, Strasbourg, available at https://www.coe.int/en/web/conventions/full-list/-/conventions /treaty/122. [accessed 25th September 2020].
15
European Union, Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European Community, 13 December 2007, 2007/C 306/01, available at: http://eurlex.europa.eu/legalcontent/EN/TXT/?uri=celex%3A12007L%2FTXT [accessed 25th September
2020].
16
COM(2001) 428. The text of the White Paper, available at http://eur-lex.europa.eu/Lex UriServ/LexUriServ.do?uri=COM:2001:0428:FIN:EN:PDF [accessed 25th September 2020].
17
European Commission, Communication from the Commission to the European Parliament, the
European Council and the Council: Towards a reinforced culture of consultation and dialogue General principles and minimum standards for consultation of interested parties by the Commission, 11 December 2002, COM(2002) 704 final, available at: https://ec.europa.eu/governance/
docs/comm_standards_en.pdf [accessed 25th September 2020].
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questions raised by the relevant parties generated increased transparency that ensured and supported almost continuously the democratic legitimacy of the European institutions.
The participatory tendency was also addressed in several recommendations of the Council of Europe. The Recommendation CM/Rec (2001)1918 of the
Committee of Ministers to member states on the participation of citizens in local
public underlined the 13 basic principles of a local democratic participation policy such as the necessity to adopt a ”comprehensive approach to the issue of citizens’ participation, having regard both to the machinery of representative democracy and to the forms of direct participation in the decision-making process
and the management of local affairs”. In the light of them, the document also
outlined specific steps and measures to encourage and reinforce citizens’ engagement and participation in local public life. Later on, in the Recommendation
CM/Rec (2009)119 of the Committee of Ministers to member states on democracy
(e-democracy), it could be observed a very useful self-assessment tool for citizen
participation designed especially for local level public authorities.
The 2017 Guidelines20 for civil participation in political decision-making
and the Recommendation CM/Rec(2018)421 of the Committee of Ministers to
member States on the participation of citizens in local public life claimed a review
of policies related to the participation of citizens and further legal framework improvement in order to enable local and regional authorities to use a broad range
of participation instruments. The same idea was reiterated in October 2019 at the
Conference of INGOs of the Council of Europe which adopted a revised Code of
Good practice22 for civil participation in the decision-making process. Although
it did not have a mandatory character, the Code offered many practical experiences, good practices and ”valid methods to engage with public authorities” at
18
Council of Europe: Committee of Ministers, Recommendation CM/Rec (2001)19 to member
states on the participation of citizens in local public life, available at https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804f513c [accessed 30th September 2020].
19
Council of Europe: Committee of Ministers, Recommendation CM/Rec(2009)1 of the Committee
of Ministers to member states on electronic democracy (e-democracy), available at
https://www.coe.int/t/dgap/goodgovernance/Activities/Key-Texts/Recommendations/Recommen
dation_CM_Rec2009_1_en_PDF.pdf [accessed 30th September 2020].
20
At the 1295th meeting of the Ministers’ Deputies on 27 September 2017, the Committee of
Ministers adopted CM(2017)83, Guidelines for civil participation in political decision making,
underlining the centrality of citizens’ participation to democracy, available at https://search. coe.int/
cm/Pages/result_details.aspx? ObjectId =09000016807509dd [accessed 30th September 2020].
21
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of Ministers to member States on the participation of citizens in local public life, available at
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016807954c3 [accessed 30th
September 2020].
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the local, regional and national level. For the following period 2020-2021, the
European Committee on Democracy and Governance (CDDG) will carry out a
”study on the impact of digital transformation on democracy and governance,
develop standards on new technologies in the different stages of the electoral process as well as on democratic accountability of elected officials and bodies at
local and regional level”23. Their newest work in the area of local and regional
democracy has conducted to the adoption of the Recommendation
CM/Rec(2019)324 on supervision of local authorities’ activities with the objective
to encourage ”the role of democratic supervision by citizens including by promoting a vibrant local democracy”. Also, in their most recent toolkit25 regarding
civil participation in decision-making, the Centre of Expertise for Good Governance aimed to guide local authorities in the ”choice of dedicated strategies and
actions for different levels of involvement at different stages of the decision-making process.” The toolkit also stressed the idea of citizens’ engagement two main
paradigms, on one hand the top down approach where “policies descend from
decision makers to citizens based on the principles of deliberative democracy and
of representation” and a bottom up approach as an “expression of a participatory
democracy” which implies a “direct engagement of individuals in political decisions and policies”. Regardless of the aforementioned approach, it is of utmost
importance for citizens to have the possibility and framework to participate and
be involved in the local decision-making process. In this sense, one key word
could be accessibility. By using clear language and suitable means of offline and
especially online participation which is easy to use on any device, regional and
local authorities can increase the accessibility of the process of participation and
consequently the sense of belonging and level of trust in it. In this respect, one
possible solution can lead to crowdsourcing, a promising online public participation method that can easily join the offline traditional methods.
3. Technology as means to strengthen local public engagement
Raising the quality of public policies by making use of crowd intelligence
in the era of ICT could change the perspective and furthermore the conditions of
public engagement and involvement. Citizen participation can be seen in various
and different forms starting with a passive participation including “information
23
See also https://www.coe.int/en/web/good-governance/cddg#{%2261713515%22:[1],%22727
95341%22:[1]} [accessed 30th September 2020].
24
Council of Europe: Committee of Ministers, Recommendation CM/Rec(2019)31 of the Committee of Ministers to member states on supervision of local authorities’ activities, available at
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=090000168093d066 [accessed 30th
September 2020].
25
Council of Europe, Centre of Expertise for Good Governance in cooperation with ISIG- Institute
of International Sociology of Gorizia, Civil participation in decision-making toolkit, available at
https://rm.coe.int/civil-participation-in-decision-making-toolkit-/168075c1a5 [accessed 30th September 2020].
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sharing, or consultation through public hearing and open-houses” and ending
with an active direct and constant involvement in local policy making26.
Borrowed from the private sector, crowdsourcing as a form of citizen
engagement has the potential to mobilize citizens in their communities and create
a two-way new interaction between the government and the governed. In her
manifesto for a new way of governing ”Smart Citizens, Smarter State”, Beth
Simone Noveck27 suggested that ”public decision-making could be more effective and legitimate if national and local authorities knew how to use technology
in order to leverage citizens’ expertise. She outlined five different forms of
crowdsourcing such as crowdsourcing of opinions or ideas and crowdsourcing of
tasks or data. For example, a project of Boston's Mayor's Office of New Urban
Mechanics, Street Bump mobile app28 permitted the collection of road condition
data in real-time while users were driving. The project helped local authorities to
fix problems rapidly and be able to plan future investments. Another example of
citizen sourcing platform is the one developed by INJUV29, Chile’s National
Youth Institute which is a “public institution that collaborates with the government in designing policies related to youth affairs”. The project succeeding in its
goal to attract over 28, 250 participants who shared their ideas for their communities. In US, one of the main driving force in the growth of online public participation and crowdsourcing applications was the Obama administration’s commitment to transparency and open government. Crowdlaw30 platform proved that
public authorities or institutions work better if they encourage citizen engagement
by “leveraging new technologies”. The simple idea that a ”public institution can
submit a question to citizens via the internet in order to get citizens to think about
innovative solutions to the problem” was very attractive also to other countries
which wanted to diminish the gap between the structures of traditional power and
the citizens they should serve. In Taiwan, the experimental e-consultation platform vTaiwan31 enabled over 200,000 people to participate in regulating domains
such as online education, telework or telemedicine.
Taking into consideration the different advantages and disadvantages of
citizen participation in the government decision-making process both for the citizen and national government, the example of French online platform Parlement
26
European Commission, Directorate General for Employment, Social Affairs and Inclusion, Quality of Public Administration. A Toolbox for Practitioners, 2017 edition, European Union, p. 86.
27
B. S. Noveck, Smart Citizens, Smarter State: The Technologies of Expertise and the Future of
Governing, Harvard University Press, 2015, p. 30.
28
More information on Street Bump official website available at http://www.streetbump.org/about
[accessed 30th September 2020].
29
“INJUV empowers 28,250 millennials to discuss sustainable development ideas for Chile”, in
Citizen Lab blog published on 26th of August 2020, available at https://www.citizenlab.co/
blog/case-study/case-study-injuv-empowers-millennials-sustainable-development-chile/ [accessed
2nd October 2020].
30
More information available at https://crowd.law/ [accessed 2nd October 2020].
31
For further details, see also https://vtaiwan.tw/ [accessed 2nd October 2020].
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&Citoyens32 succeded to bring citizens closer to their parliament representatives
and incorporate citizen input before bills are submitted to the French parliament.
With the same scope to engage the public in decision-making and ensure transparency of government proceedings, in 2015, Madrid City Council launched the
online platform Decide Madrid. Powered by open source software Consul, Madrid citizens’ could engage with the local government in several ways. Firstly,
they could be involved in local participatory budgeting mechanism which allowed them to propose and vote projects up to a budget of €100 milion. Secondly,
the platform gave citizens the opportunity to shape new legislation that would fall
within the jurisdiction of the city council and least, but not last provide opinions
about and vote on council proceedings. The model of Decide Madrid33 was replicated in more than 90 cities and regions worldwide such as Buenos Aires, A
Coruna, Turin, Barcelona etc.
Other popular online platforms put more emphasize on ranking or voting
than discussion, but always include some type of commenting sections. For example, Peak Democracy/Open Town Hall34 is a well-known forum for civic engagement which can host different surveys or live online meetings. One of the
forum’s recent closed topic was related to shaping the new city’s Sustainability
Action Plan together with the local community. Citizens were able to join conversation easily and express their own thoughts and even answer questions such
as ”What leadership qualities would you like to see in the new Chief of Police?”.
In one of his articles35, Ronald Schroeter proposed the use of citizens’ mobile
phones as a very handy instrument to address issues of public interest and suggest
new ideas. He sustained that in this way public authorities and institutions can
reach wider audiences that would not be otherwise involved in the discussions
and enhance the trust and relationship with local citizens. The advantages of utilizing mobile phones was very well-described by Erhardt Graeff36 who presented
a location-based application for civic engagement named ActionPath37 which’s
main scope was “to lower the barriers of participation by creating opportunities
of engagement embedded into citizens’ everyday life.”
With the same mobile optimization and used even by the White House,
32

For further information, see also https://parlement-et-citoyens.fr/ [accessed 2nd October 2020].
Las propuestas ciudadanas de Decide Madrid: cambia tu ciudad con un clic, article published
and available at https://decide.madrid.es/.[accessed 30th September 2020].
34
See also platform’s official website available at https://www.opentownhall.com/portals/125/ pages/125-about#pd_top [accessed 30th September 2020].
35
R. Schroeter, Engaging new digital locals with interactive urban screens to collaboratively improve the city, in Proceedings of the ACM 2012 conference on Computer Supported Cooperative
Work, 2012, ACM, pp. 227–236.
36
E. Graeff, Crowdsourcing as reflective political practice: Building a localocation-basedl for civic
learning and engagement, 2014, available http://blogs.oii.ox.ac.uk/ipp-conference/sites/ipp/ files/documents/IPP2014_Graeff.pdf [accessed 30th September 2020].
37
More information on MIT Media Lab’s website https://www.media.mit.edu/projects/actionpath/overview/ [accessed 30th September 2020].
33
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IdeaScale38 community engagement platform was created to facilitate “data gathering from small to large public crowds all in one easy-to-create, easy-to-view,
easy-to-manage site”. Integrated with social media and based on gamification, it
supported idea submission, idea merging, voting and commentaries in real time
from a large crowd of respondents. In the same manner, MindMixer39 platform
can be a very useful instrument to make communities’ voices be heard. It offers
multiple ways to engage participants in every step of the decision-making process
permitting them to “solicit ideas or to discuss issues, review background information or maps, vote, review outcomes, and share through social media”. Primarly focused on quick polls and rapidly becoming North America’s first choice
to engage thousands of people, MetroQuest40 is an online platform which can help
national authorities and consultants to deliver “visual online surveys that educate
the public to collect informed input”. Constantly improving, the platform can now
be host for a variety of “priorities, scenarios, projects, and budget choices that
participants can rate or select”. Self-entitled as “a platform to listen, inform,
measure and build community”, Bang the Table41 promised to make digital engagement easier and provide “an easy and secure way for the public to participate
online in forums, surveys, geo-location tools, quick polls, and moderation. The
assistant city manager of City of Longmont, Sandi Seader affirmed that “the value
of the platform is the number of tools and how you can combine them to create
unique projects.” One of their first projects regarded Button Rock Preserve42, one
of Longmont’s Parks. The city authorities used forum tools to make community
understand “why policy may be changed and how” incorporating citizens feedback and input. With over 200 local authorities which already run their citizen
engagement on this platform, CitizenLab’ main objective43 is to engage citizens
in the decision-making process and help both government and governed reconnect with their community.
In order to use use new technologies in local public participation and as
part of the measures that the Municipality of Iasi from Romania undertook when

38
For more information about the IdeaScale’s mission available at https://ideascale.com/ [accessed
30th September 2020].
39
More details on MindMixer official page https://www.mindmixer.com/how-it-works [accessed
30th September 2020].
40
MetroQuest project available at https://metroquest.com/take-a-tour-to-discover-metroquest/ [accessed 30th September 2020].
41
Bang the Table platform available at https://www.bangthetable.com/category/better-practice/
[accessed 30th September 2020].
42
“Community Involvement in the City of Longmont: It All Started with RVs, Bang the Table”,
article available at https://www.bangthetable.com/blog/community-involvement-in-the-city-oflongmont/ [accessed 30th September 2020].
43
The ladder of citizen participation in the digital era, article published on Citizen Lab blog
available at https://www.citizenlab.co/blog/civic-engagement/ladder-citizen-participation/ [accessed 30th September 2020].
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it became a member of Open Government Partnership44, the project and platform
Soluții collaborative45 is an exercise in activating the community (citizens, academia, business environment, NGOs) to identify relevant and profound problems
of the city and find together the most appropriate and lasting solutions.
4. Conclusions
It a certainty that the recent pandemic crisis has changed our world forever and forced us to engage online at any time, on any device, or from any location. Digital civic engagement and involvement can reach a larger and more representative audience than ever before. Data collected online is notably much easier to analyze and reuse, and the scope of labour relations is about to move forward into an exclusive online regime in the not-too-distant future. As a result,
traditional methods of public involvement and participation will continue to lose
ground to much faster and more efficient technologies and platforms that can invite citizens to be part in the decision-making process and increase the confidence, transparency and legitimacy of local, regional or national authorities.
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Is Kitsch in Local Public Administration an Effect of
the Discretionary Power?
Lecturer Valentina CORNEA1
Abstract
The role of local administration is to develop good policies and decisions in
order to satisfy the public interest. In the present study, the principles of aesthetical
analysis are related to the criteria of opportunity by which the local public administration
guides in appreciating the opportunities of the administrative acts and the strategies of
action. The idea that the administrative practices of the local public authorities, legal and
justifiable by admitting the discretionary power are in the position of being caught by
kitsch is argued for. Inadequacy, overcrowding, mediocrity are the main manifestations
of kitsch in the administration and is often confused with modernization. By replacing the
aesthetic ideal of “beauty” with that of “pleasure” or “attractiveness”, the phenomenon
leads to populist decisions to the detriment of those having social utility. The paper points
that aesthetic judgement raises the probability of finding valuable arguments and
solutions that are good for the process of debating and adopting decisions. In this study
the concept is approximated by examples. This methodological strategy is applied in order
to ensure the passing from a concrete connotation to the explicit scientifically stated. By
aesthetical analysis the characteristics of kitsch in public administration are identified,
as well as its premises and consequences.
Keywords: administration, kitsch, opportunity, ophelimity, social utility.
JEL Classification: H83, K20, K22, K42

1. An argument for the aesthetical judgement of public administration
Speaking of kitsch in relation to public administration, a phenomenon that
is mainly related to the arts, seems somehow unconventional. But only a few sentences such as „there is no field of activity where kitsch should not be able to enter,
one way or another”2, „kitsch can be used in a negative sense (…) for anything that
comes under the taste judgement”3, „no one can escape kitsch because absolutely
all the people have their moments of mediocrity, laziness, stupidity, indolence”4,
„kitsch is an aesthetic category, but also a continuous social presence as a facet of
1
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reality or of consume”5 we consider it enough to study the phenomenon of kitsch
and public administration. At least two arguments can be invoked to extrapolate the
phenomenon of kitsch to the field of public administration: a) it quality of being an
art as well as a science, and also an activity6, b) the emancipation of administration
in public power7.
In „The social construction of public administration: interpretive and critical perspectives” Jun infers that the incremental projection is a manifestation of
administering as art and metaphorically appreciates that „Administrative artistry
can be seen as achieving their objectives symphonically, listening to sounds, sensing the feel of the situation, putting complex elements together in harmony, and
playing the total product as a unity”8. In this process, art originates in the provocations created by the activities in which the „artist as administrator” is involved. The
process is adaptive, and it involves the subjective relationship of the administrator
to the external world, efficient leadership, political abilities and artistic design; the
organizational process involves coordination, compromise, and attention, and a series of organizational needs and strategies of survival9.
Emancipation in public power of the public administration makes it even
more vulnerable to kitsch. Endowed with the prerogatives of the public right, public
administration has to face two challenges simultaneously: the first challenge is an
identification of the best way to put into practice the organization and concrete application of the law, the second challenge presupposes assuming an active role in
structuring the social and administrative processes in order to develop satisfactory
policies and decisions in order to satisfy public interest. If in the first place the
administration is required to project public action so that the law should be respected, the second challenge presupposes single organizatoric solutions adjusted
to real circumstances. But the impossibility to fully know the situation, as well as
the articulation of the requests of the citizens in situations of „hyper complexity”,
making public rational decisions is impossible10. In this way, the mandates of public authority of which Giddens says that are an important resource of power11 will
tend to be „protected” by their holders by „replacers of authentic experience”, a
5
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6
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phenomenon that is part of the basic logic of kitsch12. The shaping of organizational
structures and structuring the volume of activities, the hiding or denying of unpleasant realities, the structuring, maintaining and transmitting of significant social actions, the consolidation and transmitting of ethical and political norms13 are a few
aspects susceptible of kitsch and an aesthetical analysis can be considered a complementary element in researching administrative phenomenon.
Beyond the qualities that are specific to the public administration, the characteristics of modernity contain enough premises for the production of kitsch. A
favourable context is democracy. M. Calinescu argues that democracy leads to lowering the standards in the field of creation, as well as consume. To mime virtue is
common in any age, but the hypocrisy of luxury belongs especially to ages of democracy. Modern man in a democratic society knows how to avoid pre-established
social hierarchies and conquers the possibility to decide by himself. Liberated from
tradition, he protects his own destiny, defines by his uniqueness, and not by his
belonging or hierarchy by which he defines himself by birth and tends to reshape
the world by relating it to his horizon of authority. As a consequence, it leads to
what Alexis de Tocqueville named the hypocrisy of luxury – „the number of consumer raises, but the refined and rich consumers are more and more rare”. This
general rule explains why artists are „led into rapidly producing a huge quantity of
imperfect goods”14.
The need to change is another characteristic of modernity by which the
contemporary frenzy of consumes can be explained. The modern world is of value,
only the values are poor. The universe of values is more and more represented by
novelty, invention, materiality, rapid enrichment. The modern man is continuously
competing with himself. In other words, the modern man stopped being attentive
to what he builds and what he produces, „the more we create the more we risk to
see ourselves crushed by our own works”, Gaston Berger warns us15.
Last but not least, limited trust in stability and continuity. The feeling of
instability I widely spread and that of discontinuity makes of immediate pleasure
almost the only reasonable thing that deserves fought for. From here, the thirst for
consume and the entire paradoxical concept of an economy and largely of a civilization of „wasting”16.
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15
Gaston Berger, Omul modern și educația sa, Didactic and Pedagogical Publishing House,
Bucharest, 1973, p. 28.
16
Matei Călinescu, op. cit., p. 239.

Administrative Law and Public Administration in the Global Social System

232

2. Theoretical and methodological framework
The extrapolation of kitsch in public administration starts from the assumption that such a discourse can lead to understanding the administrative phenomena that are not fully captured by the social sciences.
The advanced hypotheses are to „suspect” the discretionary power of the
public administration to produce the phenomenon of kitsch in the field. The argumentation is developed in these three sections. In the first stage, the phenomenon is described, starting from existent theoretical and practical considerations
from the literature of speciality. The theoretical model of investigation of the phenomenon is also built on the basis of the aesthetic theory– the principle of centrality, the principle of harmony or controlled recurrence, the principle of equilibrium, the principle of development,17 and the principles of kitsch– the principle
of inadequacy, accumulation, synaesthesia, mediocrity, and comfort18. The scope
is to identify the attributes of kitsch in public administration, the premises and its
consequences. In the second section, the concept is approximated through examples, taking into consideration its character moreover connotative than denotative. Examples of kitsch in administration are identified in Romania, by virtual
search by means of key words. Taking into consideration the absence of a formal
definition, the relation of the identified examples to the basic characteristics of
kitsch will define the phenomenon and its manifestations in public administration. This methodological strategy of considering a social phenomenon is inspired
by Moles’ paper that states that the phenomenon „should be revealed as a latent
image on a film out of the thread or the „crème de la crème of days”19. The last
section discusses the issue of exercising the discretionary power of the public
administration in Romania, by insisting upon the aspects that are susceptible to
produce kitsch.
3. Aesthetic analysis: a framework for identifying the attributes of
kitsch in public administration
One of the most unpleasant and elusive modern aesthetical category20 –
kitsch could not be determined by a definition generally acceptable. „Complicated creature” is the sticker that seems to be the common element of all the efforts made to define it. Transposing kitsch into an operational concept is an exercise meant to fail, and it is the reason why those that had or have it on their agenda
in order to study it are moreover interested in how kitsch is understood than in
17
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what kitsch is21. The absence of some conceptual clarification did not discourage
the study of the phenomenon, but on the contrary fed the idea of replacing conceptualization with reflections regarding the recognizing of kitsch starting from
realities and facts. In this way, for Abraham Moles, the author of The Psychology
of Kitsch, the social phenomenon of kitsch is based on a certain economic context.
The „source of production” is work that became sterile by mass duplication which
completely detaches human being, alienates it from the process of producing objects or products, infinitely duplicated after a pattern created by others. The distinctive characteristics are: the lack of authenticity, the lack of truth, hidden mediocrity, pretentions and affectation. It is an art that does not address problems
and ensures the receiver of maximum of spiritual comfort, taken for aesthetical
pleasure22.
Pierre Bourdieu stated that he was inspired by some intention unknown
to economists and aestheticians, that of getting the maximum of effects at the
minimum of costs23. In Binkley’s perspective (2000), the author of one of the
most recent hermeneutical explanations, kitsch represents „hanging on typical
necessities by those whose economical lives are governed by the lack of resource
and other functional preoccupations”24. Bincley’s theory is a cultural response to
what Anthony Giddens defined as Disemblendding25. Disemblendding is a concept that was introduced in order to express the detachment of social relations
from the local contexts of interaction, their restructuring in an undetermined interval of time-space and shaping and reflexive reshaping of the social relations
by continuous entering of knowledge that affects the actions of individuals and
groups26, the territorial reference being annulled for many of the fundamental issues that affects society27.
A classical way of identifying the characteristics of kitsch is aesthetical
analysis. Aesthetical analysis also originates in the interactive symbolic tradition
of sociology where imagination and creativity are considered to be fundamental
principles in the construction of the self, the social roles, and the organizations28.
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For the theory of organizations, the aesthetical analysis is relatively recent. It appeared in the middle of the 80-s, the most important contributors of this
stage of pioneering being Antonio Strati29, Rafael Ramirez30, David White31,
Mauro Guillén32, Catherine A. Lugg33. One of the first authors that explicitly discuss aesthetics in public administration is Charles Goodsell. In „The Public Administrator as Artisan” he maintains that public administration does not exist in
order to produce beauty, as in the cases of painting, sculpture, literature, music,
and dance, but in order to achieve the purposes of governing34. Based on a less
common source for the field of public administration – aesthetics relates its criteria to the field, raising the aesthetical context to the level of a normative theory
that guides the administrative behaviour. The analysis is pretty convincing for
each aesthetical criterion as it identifies judgements and arguments, and it demonstrates the added value of those.
Eugenie Samier, the author of plenty of papers in the field of philosophy
and the theory of administration, says that administration can be aesthetically analysed as well as any human creation – both for its formal character, and for its
social utility. The primary characteristics of any aesthetical administration are
material culture, social action, as well as the way of putting ideas into practice.
The four principle of art, easily applied to a social action are: 1) The principle of
centrality – a major theme, element, figure, or idea; 2) The principle of harmony
or of controlled recurrence, such as harmony, agglomeration, controlled recurrence, thematic recurrence, or parallelism; 3) The principle of equilibrium – the
play of opposite or contradictory elements; 4) The principle of development – a
progression of events that can be seen by introducing some characters, a plot, a
climax, and the development of action35.
These principles can envisage the construction of the organizational
forms of the administrative activities, the relation to the external world, accepting
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social reality as being heterogeneous, dynamic, and discordant or even contradictory, organizational creativity – symbols, myths, habits etc. As well as in art, in
the activity of public administration everything that surpasses the respecting of
these principles risks to turn into kitsch.
3.1. Attributes of kitsch in the decisions of the local public administration
Hermann István remarked in „Kitsch, a phenomenon of fake art”, that by
kitsch we can attain the best universe possible to live in36. The attraction for kitsch
is given by the following principles: it is easy to understand, it satisfies an immediate desire, it does not disturb or provoke basic feelings and faiths, does not
doubt the social-political reality or interests, it consolidates our prejudices, does
not impede unpleasant conflicts, and promises a happy ending. The attributes of
kitsch, identified in the decisions of the local authorities, are synthetically presented in table 1.
Table 1 Attributes of kitsch in the results of the decisions of the local public administration
Attributes of Characteristics
Examples
kitsch
Inadequacy
Over dimensioning / Min- - „the highest Christmas tree in Europe
iaturization
(in Piața Unirii, Bucharest);
Limited functionality re- - Large public expenses for Christmas
lated to the purpose
or Easter decorations;
The kitsch objects do not - The coat of arms of the municipality
justify their purpose reaof Cluj Napoca conceived by a 12
sonably (the sugar tongs,
grade student for a competitions of
the bell as the horn on
ideas launched by the local public adQueen Mary, the Christministration;
mas ornaments)
- Defying architectural rules.
Accumulation, frenzy

36

The tendency to put as
many objects as possible in
the same space or as many
styles as possible in the
same artistic object or production
Filling the void by overstraining o equipment (radio glasses)
Material – object (gold for
the bed, porcelain or lamp)

- Glass pyramid, artesian well, green
spaces with plants in boxes, terraces
with herbs (municipality of Arad, 100
million lei);
- Musical fountain with colourful lights
plays on Bega, (municipality of
Timișoara, 2 million euro).

Istvan Hermann, Kitsch-ul, fenomen al pseudoartei, Ed. Politică, Bucharest, 1973, p. 75.
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Comfort

Emotional comfort sentimental, warm intimacy

Mediocrities

Mimes avangard and
knowledge, facilitates consumption

Hedonism

Replacing the aesthetical
ideal of beauty to that of
pleasure and attractiveness
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- Renovating offices, spending for protocol ;
- A new type of public debate, on Facebook.
- Barbecues at concerts with Andre
Rieu, M. Bolton, Smokie;
- Playgrounds with inadequate infrastructure,
- Rubbish carts, the benches, the fence
to the children playground, the front
of a Mayor’s House in the three colours (as a State Flag).
- Boxes, club music, remixed, bombbass, hip-pop for 1st June in Children
Park of Timișoara;
- Sinaia fair;
- Tourist promenade and expanding
beaches in Eforie Nord, Mamaia,
Costinești, Mangalia.

The examples from Table 1 are the expression of what the public authorities considered to be good according to their discretionary power, but also an
argument that the administrative practices of the local public authorities, legal
and justified by the admitting of the discretionary power are susceptible to be
captured by kitsch.
4. Discussion
The European Charter of Local Self-Government (Strasbourg, 1985), ratified by Romania in 1997, confers the authorities of the local public administration the right and effective ability to administer and solve in accordance with law
on their behalf and in the best interest of the local population an important amount
of the public affairs. The European Charter of Local Self-Government it was an
important document, especially for Central and East European Countries as they
faced the challenges of a total overhaul of their administrative systems after the
fall of the communist regimes37. As all the public affairs cannot be predefined at
37
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the juridical level, as well as the way how they find their solution, the local authorities can be flexible in administering them38.
This means that the public administration will certainly have to respect
any minimal aspect of the law, but it will have the opportunity to choose the best
and most opportune solution among all the possible legal solutions that it has
when it applies or administers the putting of the law into practice taking certain
criteria into consideration, that are mainly subjective39.
Conformism yet oscillates between a minimum and a maximum. Between the two limits of the minimum and maximum, but according to the law, the
authorities of the local public administration have the freedom to decide what is
the best way to act, on what they consider to be entitled to do and can do. This
„open field of action, open to the public administration when its behaviour can
be completely neither defined in advance by the law, nor completely controlled
by a court of law”40, meaning the discretionary power opens the way to kitsch.
The favourable conditions for this phenomenon result of the fact that
sociologically speaking the discretionary power is a diferential power. Some
social actors are more capable (and entitled) to use specialised knowledge than
others41. Discretion power, as one of the fundamental concepts on decision-making processes strongly affects not only the status and functioning of public administration but also the shape of the democratic order42.
Under the pressure of complexity that necessitates taking into consideration multiple interests and appealing to a variety of techniques in order to respond
fast to the more diverse needs is obvious that the social actor invested with the
power of decision will consider an instrument able to harmonize the request to
the offer. In such situations, kitsch is the best instrument as it ensures the „promise of an easy way, effortless and without conflicts for maintaining and making
organizational life better”43. Not to be excessively technique and for administrative autonomy allows it, it will make use of its specialized knowledge in order to
decide on the opportunity of the best decision. The consequences are that by the
passiveness of those they address, by making peace with a world not at all beautiful obtain for nothing, kitsch serves the needs of the dominant class44.
38
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Although it may seem easy, things get complicated when we ask ourselves directly what has to be understood by opportunity. The issue of opportunity
launched in the academic world in Romania a conceptual war in expansion. It got
worse along the way, its actors using the terms opportunity, discretionary power,
power of appreciation, without trying a coherent system of definitions, always
making use of definitions given by other authors, many times in other systems of
right45. As a result of the fights regarding the opportunity, two conceptual positions took shape, generically named the „School of Cluj” and the „School of Bucharest”. According to the adepts of the school of Cluj, opportunity can be controlled by the court of law only when it becomes an element of justice by means
of some legal disposition expressly given or implicit, while the school of Bucharest considers opportunity can be controlled in the absence of juridical means
because it is anyways an element of the law46.
The inter-war theory postulates as criteria of opportunity47:
- the best moment for adopting the administrative act;
- the place and concrete conditions where the administrative act is to be
put into practice;
- the material and spiritual means that the administrative measure engages;
- the conformity of the administrative act to the level of the general conditions of life and culture;
- the conformity to the scope of the law.
V. Vedinaş (the school of Bucharest) comes with a slightly different
opinion. In her vision, the criteria of appreciation of opportunity are48:
- the specificity of the conditions for work and life in the respective area;
- the habitual values of the respective place, traditions, and habits;
- the real needs of some administrative-territorial unit that is about to
produce juridical effects of the respective administrative act;
- using the means that putting into practice an administrative act involves.
By invoking the criteria of opportunity in adopting some administrative
decision, the authorities motivate in fact their decision. The European Court of
Justice says that when the institution that gives the act has a large power of appreciation, motivating is necessary and compulsory. Motivation offers the act
transparency; the individuals can check if the act has the correct fundament and
45
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meanwhile allows the juridical control to be exercised. How ample and detailed
the motivation is depends on the nature of the act adopted, and the requests that
the motivation has to fulfil depend on the circumstances of each case. An insufficient motivation or a wrong one is considered the same thing as the lack of
motivation of acts (C-41/1969). In Romania, the provisions of the law of the administrative contentious do not contain express provisions and neither the request
to motivate administrative acts. In this way, the margin of discretion in considering acts remains and the local public authorities have this kind of freedom if they
more or less invoke the criteria of opportunity. The margin of discretion is verified by a system of values.
The examples in Table 1 are the proof that it is impossible to check the
margin of discretion by a system of values. Who and how decided that by using
the three colours of the national flag for fences and garbage carts or glass pyramids etc. are part of the „habitual values of the place, the traditions and customs”?
As neither of the examples do now show motivations. For only two of them there
are proves that they were attacked on the court in their legal fundament, not for
the opportunity of the administrative acts. Opportunity could not be controlled by
the law. And even if such a possibility were admitted, how would the court pronounce if the authority that gave the act demonstrates that the decision corresponds to the real needs of some administrative-territorial unit that is to produce
juridical effects about the respective administrative act?
Perhaps a glass pyramid satisfies certain real needs and it satisfies the
taste of the public and its needs for beauty. But related to aesthetics, it would
mean breaking the principle of centrality. In this case, it is not about a message
of adequacy between the objects (administrative decisions) and real necessity, but
moreover an easy way, effortless and without conflicts to mime development,
modernization. Just as playgrounds can be functional without the kitsch of the
national flag, the more is to say see about garbage carts. In this way, in the conditions where the projection of a system of values is almost impossible, the recourse to an aesthetical judgement would bring added value to the process of
making a decision49.
An argument for introducing the aesthetical principles as criteria of opportunity is that they can grow the social and economic utility of making decisions for the local public administration. For tourist promenades and the expansion of the beaches Eforie Nord, Mamaia, Costinești, Mangalia, over 170 million
euro were spent from European money. Beautifully labelled, the projects of modernization of the infrastructure left behind streets and pavements in a bad state.
The disproportion between the means used and the theme or the immediate purpose that practically annihilates the purpose underlines the characteristics of
kitsch in administration.
The economic character of giving certain means for the best realisation
49
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of given purposes cannot be denied50. But, as Pareto openly considers, as soon
as the means at the disposal of the individual were given, and a photo of his tastes
was made, the individual is dispensable. In this way, the individual is reduced to
the role of a simple variable of the function of ophelimity Ôi (X)51. Ophelimity is
the convenient way of expressing derived satisfaction of the use of goods, so also
the public goods or the general interest52 without having to measure it. If we accept the premise that the economical man rationally follows one’s purposes or his
best interest when negotiating goods and services on the market, there is no reason to presuppose that in the space of political decisions the same individuals
could be animated by entirely different reasons or passions.
Kitsch itself is not an discretion errors53, but it vitiates. Kitsch serves to
distract the attention of people from the problems and is used by the political
authority to please, to generate political capital through spending aimed at pleasing voters54, it creates dogma by force, social intense participation, and the individual cannot keep one’s individuality and the artist cannot create original
works55. It is the aesthetical ideal of all the politicians, the parties, and political
movements. The mass experiences, the films starring politicians, embracing
cheeky children or grandmothers with tears in their eyes are today the substance
of the campaigns of political PR56. In this way, kitsch production proves more
relevant for its tricky qualities.
5. Conclusions
By extrapolating the aesthetical analysis to the field of the public administration, we contribute to understanding administrative phenomena that are not
entirely captured by the social sciences. If the aesthetical sciences the vast space
of kitsch extends from art to conformism, in the field of public administration,
the vast space of kitsch extends between the laws (the obligation to fulfil the law)
and the discretionary power that it has. In administration, kitsch becomes technically possible and often taken for modernization. Not profitable from an economic point of view. The criteria of opportunity are enough. Making use of the
50
Nicholas Georgescu-Roegen, Unele elemente de orientare în știința economică, Expert,
Bucharest, 2009, pp. 215-217.
51
Idem.
52
Lucian-Sorin Stănescu, Marcela Slusarciuc, Advocacy sau reinventarea contemporană a
democraţiei participative. O abordare din perspectiva eficienţei constituţiei, „Acta Universitatis
George Bacovia. Juridica”, 2012, no. 1(1), p. 83.
53
Zbigniew Kmieciak & Joanna Wegner-Kowalska, Abuse of Administrative Discretion, In: Leszczyński, L & Szot, A. (eds) Discretionary Power of Public Administration. Its Scope and Control,
Peter Lang Edition, Frankfurt am Main, 2017, p. 70.
54
Dana McQuestin, Joseph Drew, The Price of Populism: The Association between Directly Elected
Mayors and Unit Expenditure in Local Government, „Lex localis - Journal of Local Self-Government”, 2018, Vol 16 (4), p. 679.
55
Eugenie Samier, op. cit., 2005, p. 38.
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discretionary power by kitsch would mean not only an enormous waste of means,
a fact that would make our treasury and social condition poor. By its social functions, aesthetics can be a complementary element in researching administrative
phenomena.
The thesis of the present study is that the discretionary power is also a
differential power in the conditions where the social actors whose right and ability
to decide on behalf of the community is admitted are also entitled to use specialised knowledge better than others, and the aesthetical principles and criteria can
fade away the presence of kitsch in public administration.
By developing an aesthetical sensibility in people related to the actions
of the public administration and their results is a complex, evolutionary process
that goes from rejection to acceptance, and creating the administrative beauty.
Art in administration is ultimately generated by the quality and efficiency of the
administrative actions, obvious, clear, and adequate depending on the context. By
introducing the aesthetical criteria, imagination can grow, as a third force after
reason and sensitivity57 and it would help public administration to change
beautifully the structure and social and administrative processe. The grow of
aesthetic taste of the decidents can be realised by eliminating useless elements,
the lack of means, a vectorial analysis of requests, but mostly by self
responsibility.
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Work Discipline in the Workplace, with a Special Focus on the
Concept „Repeated Breaches or Gross Breach of Labour Discipline”.
Some Elements of Comparative Law
Assistant professor Mihaela-Emilia MARICA1
Abstract
This article discusses the problematic aspect relating to the employee dismissal
based on application of the disciplinary liability. It contains analysis of two grounds to
attract the disciplinary liability of employee: 1) committing repeated breaches of labour
discipline by employee and 2) the employee has only one breach of labour discipline but
a gross one. This article is based on legal regulations and the practice of courts in Romania in order to provide the legislative execution practice as well as reveal the problems
in this field of labor law. Also, the comparative law elements by reference to states such
as Lithuania, Russia, Spania, New Zealand, South African are very important in order to
uncover various perspectives, both theoretical and practical, in terms of disciplinary liability.
Keywords: labour discipline, labour law, dismissal, disciplinary sanction, minor disciplinary breach.
JEL Classification: K31

1. Introduction
Among the modalities expressly and limitedly regulated by the Romanian
Labor Code regarding the termination of the individual employment contract is
the termination of employment contract without notice in case of breach of labor
discipline by an employee. Thus, according to the provisions of art. 61 letter a)
of the Labor Code, the employer may order the dismissal of the employee, among
others, if he has committed a serious violation or repeated deviations from the
rules of labor discipline or from those established by the individual employment
contract, the collective agreement applicable work or the Internal Regulations, as
a disciplinary sanction.
The purpose of this article is to analyze disciplinary liability as a background for sanction of employees in Romania, when the employee is guilty of a
breach of labor discipline by committing a "serious or repeated misconduct". To
achieve this objective, the internal legal regulation shall be analyzed in terms of
labor discipline and disciplinary liability, and some aspects of internal judicial
practice shall be analyzed in order to reveal the problematic aspects, arising in
the field of theory and practice. The comparative law analysis will also be equally
1
Mihaela-Emilia Marica – Faculty of Law, Bucharest University of Economic Studies, Romania,
mihaela.marica@drept.ase.ro.
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important in determining the extent to which other legal systems regulate the institution of disciplinary liability. With the help of the elements of comparative
law, by referring to states such as: Lithuania, Russia, Spain, New Zealand, South
African we will seek to present different perspectives in this regard.
This is particularly relevant since; the present study attempts to contribute
theoretically to the specialized literature on the perceived practical utility of the
labor discipline institute. And this in the conditions in which, the labor discipline
institute is rather widely applied in practice, and employers either fail to understand and properly apply it or simply abuse their position when imposing disciplinary sanctions upon employees, dismissing them.
2. Labour discipline and disciplinary liability
The rules that define the discipline of work in a unit are a fundamental
and indispensable element in terms of the efficient organization and development
of the activity of each employer. However, our law does not define the notion of
"work discipline" as other legal systems do2. The importance of this concept for
the efficient organization of an economic activity is widely recognized in the literature. In order to explain the concept of “work discipline” we retain from the
specialized legal literature the following definition “state of order existing in the
development of the work process, resulting from the exact observance of the
norms that regulate this process and from the fulfillment by all participants of the
obligations assumed individual employment contracts”3. Therefore, the discipline
of work in a unit is closely related to the conclusion of the individual employment
contract and, implicitly, to the subordination of the employee to his employer as a fundamental feature of the legal employment relationship. By concluding the
employment contract, the employee acquires the relationship of legal and economic subordination that arises in relation to his employer, implicitly from a disciplinary point of view. Practically, the disciplinary subordination can be interpreted and understood from the perspective of two dimensions: a) on the one
hand, from the employee's perspective as his obligation to respect work discipline4, and b) on the other hand, from the employer's perspective, as a disciplinary
2

For example, the Bulgarian Labor Code states in art. 186 of the Labor Code on the notion of
“violation of labor discipline”, as representing “negligent or deliberate non-fulfilment of a laborer's
employment duty”. See, to that effect, Vassil Mrachkov, (2002), Bulgaria, in R. Blanpain (ed.),
International Encyclopaedia for Labour Law and Industrial Relations, vol. 4, p. 89. Likewise, the
Lithuanian Labor Code defines in art. 234 that a breach of labour discipline equals to non-performance or improper performance of labour duties through the employees fault. See Tomas Bagdanskis, Disciplinary liability as a background for dismissal of employees in Lithuania, p. 1486, in
„Jurisprudence”, 2011, 18(4), p. 1485-1500.
3
Ion Traian Ștefănescu, Tratat teoretic și practic de drept al muncii, 2017, Ed. Universul Juridic,
p. 827. For similar definitions of the concept, see Țiclea Alexandru, Popescu Andrei, Tufan Constantin, Țichindelean Marioara, Ținca Ovidiu, Dreptul muncii, Ed. Rosetti, Bucharest, 2004, p. 660.
4
Obligation expressly provided by the Labor Code in art. 39 para. 2.
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prerogative recognized by law, under which the latter may apply disciplinary
sanctions to employees who deviate from the rules that define the discipline of
work in the unit5.
Even the case law of the courts insists on some clarity when it comes to
the issue of the disciplinary prerogative attributed exclusively to the employer.
The judicial practice6 itself has established that only the employer has the disciplinary prerogative, justified, provided that he is the one who has the right to
establish the organization and operation of the unit, which also involves the right
to establish the facts of employees harming normal employment relationships7,
taking into account the specifics of the activity carried out in each enterprise.
Moreover, it was stated in the literature that in the absence of establishing internal
rules of procedure on labor discipline, but also the description in the employment
contract and job description of the employee's obligations, imposing the relevant
disciplinary sanction may be considered irrelevant8. It is a completely justified
point of view. This is because the rules and procedure that define the discipline
of work cannot be left to the discretion of the employee, who, due to the circumstances beyond his or her control, will not be able to observe them.
Without insisting, there are a number of hypotheses that are not considered violations of the rules of work discipline. For example, the circumstance that
requires an improper execution of duties by the employee (professional misconduct) is not to be confused with indiscipline, the sanction provided in such a case
being the one provided by art. 61 letter d) of the Labor Code9; committing a contravention or crime, unrelated to work; unintentional production of scrap (which
is identified with professional misconduct); participation in a legal strike10, the

5

Article 247 para. (1) of the Labor Code.
Bucharest Court of Appeal, Section VII for cases regarding labor disputes and social insurance,
Decision no. 3215/23.09.2015, in Lucia Uță, Carmen-Georgiana Comșa, Petronela-Iulia Nițu,
Răspunderea disciplinară a salariatului. Practică judiciară. Norme procedurale, Ed. Universul
Juridic, Bucharest, 2017, p. 48.
7
The rules on labor discipline, non-compliance with which may lead to disciplinary liability of
employees, may be contained in: Labor Code, laws with specific regulations, individual employment contract, job description (annex to the employment contract) collective labor agreement, internal regulations or in other internal rules of the organization. These documents are known in the
literature as the sources of labor discipline. (See in this regard, Alexandru Țiclea, Răspunderea
disciplinară în raporturile de muncă-Legislație. Doctrină. Jurisprudență., Ed. C.H Beck, Bucharest, 2017, pp. 2-9).
8
Tomas Bagdanskis, op. cit., 2011, p. 1486.
9
Dismissal for professional misconduct, which has a different legal regime compared to dismissing
the employee for indiscipline.
10
In other legal systems, such as Lithuania, there is a clear delimitation in this regard, excluding
the following situations from disciplinary liability: when non-performance or improper performance of the employee”s labour duties occurred through the fault of employer, who faild to secure
adequate working process and provide the employee with tools and means necessary to perform
his or her work; when the employee can not properly perform his or her duties due to health problems or lack of qualification. (See: Tomas Bagdanskis, op. cit., 2011, p. 1487).
6
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employee 's refusal to execute an illegal order11, etc.
Written warning; demotion from the position, with the granting of the
salary corresponding to the position in which the demotion was ordered, for a
duration that cannot exceed 60 days; reduction of the basic salary for a period of
1-3 months by 5-10%; the reduction of the basic salary and/or, as the case may
be, and of the driving allowance for a period of 1-3 months by 5-10% or the disciplinary termination of the individual employment contract may be applied by
the employer as a disciplinary measure imposed due to the employee`s breach of
labor discipline12. In the following, we will focus on disciplinary sanction - dismissal as a result of the employee committing serious or repeated violations of
the rules that define the discipline of work in the unit.
3. Disciplinary violation. Notion
Beyond the rules that define the discipline of work in a unit, when the
issue of disciplinary liability of the employee is raised, things are more nuanced.
The internal legislator defines in art. 247 para. (2) of the Labor Code, the disciplinary violation as “an act related to work and consisting in an action or inaction
committed with guilt by the employee, by which he violated the legal norms,
internal regulations, individual employment contract or contract applicable labor
force, the orders and legal provisions of the hierarchical leaders”13. These regulations highlight the grounds for initiating disciplinary liability of the employee,
namely the commission of a disciplinary offense, whether serious or repeated.
Other systems of law enshrine similar definitions in the Labor Code through express regulations. In Russia, disciplinary misconduct is considered "failure of performance, or improper performance by a worker through his/her fault of labor
duties." Here, unlike our legal system, there is an enumeration of disciplinary
violations both in some normative acts that regulate the specific status of certain
categories of staff14, but also in the Labor Code. For example, absence from work
11

Regarding this hypothesis, we will return with developments in section 3.2.
Art. 248 of the Labor Code.
13
Definition from the content of which the constitutive elements of the disciplinary violation can
be detached (whose cumulative fulfillment attracts the disciplinary responsibility), identified by
subject, object, subjective side and objective side. Without insisting, the subject identifies with the
person of the employee guilty of violating the rules of work discipline; the object of the violation
of the work discipline is represented by the violation of the working procedure that defines the order
and discipline at the workplace; the subjective side includes the guilt of the employee who violates
the discipline of work, both in the form of intent (direct or indirect) and an unintentional mistake;
and the objective side is rendered by the illegal behavior of the employee in relation to the norms
of work discipline (his action or inaction). For details see Alexandru Țiclea, Răspunderea disciplinară în raporturile de muncă-Legislație. Doctrină. Jurisprudență, Ed. C.H Beck, Bucharest, 2017,
pp. 38-45.
14
For example, we note the Law on Education of 1992 which states that any method of education
that involves physical or mental pressure on the student's personality is an additional reason for
disciplinary termination of the employment contract. (See Zhanna Anatolyevna Gorbacheva,
12
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without good reason for more than four hours in succession of a workday, violation by the employee of the legal provisions on labor protection if this violation
involves serious consequences, and the presence at workplace under the influence
of alcohol, narcotics or other toxic substances, are just some of the facts provided
by the Russian Labor Code, as representing deviations from the rules of labor
discipline. Additional references, in this respect, also exist regarding certain categories of employees. Thus, the taking of unfounded decisions by leaders of enterprises, which violates the obligation to preserve the property and assets of the
employing unit, is a violation that may justify disciplinary termination of the employment contract. Similarly, home-workers15, employees hired by physical persons16 and employees employed by religious organizations may be disciplined
under the conditions specified in the employment contract.17 In other legal systems, such as the one in Spain, when it comes to the institution of disciplinary
liability, the emphasis is on the content of the employment contract, in the sense
that only the facts related to the non-fulfillment of the obligations stipulated in
the employment contract are considered deviations. disciplinary sanctions, stating that the assessment of the gravity of a violation is made taking into account
the circumstances of each case. In other words, here the principle nullum crimen
sine lege is of strict interpretation and application18.
A particular situation, with special implications in the matter of disciplinary liability of employees, is the possibility of disciplinary sanctioning of an
employee for an act committed outside the working hours and beyond the material framework of the unit in which he works. More precisely, the question arises
to what extent this deed can be qualified as a disciplinary violation, so as to attract
the employee's liability. As a general rule, the disciplinary termination of the employment contract conditions the performance of the deeds by the employees at
the workplace or only if it is related to the work of the respective employee. In
Romania, the illicit deeds (disciplinary offenses) of the employee related to his
work attract the application of disciplinary sanctions to the employee, regardless
of the fact that the employee is not in the actual execution, at his place of work,
of his duties, if for the execution of the respective profession the condition of
undamaged reputation19 is imposed ex lege. Similarly, in New Zealand, acts
committed by an employee outside the unit may justify disciplinary termination
of the employment contract in so far as his acts affect his ability to work and
performance at work or seriously jeopardize the employer's confidence in that
(2006), Russia, in R. Blanpain (ed.), International Encyclopaedia for Labour Law and Industrial
Relations, vol. 12, Kluwer Law International, p. 129).
15
Art. 312 of the Russian Labor Code.
16
Art. 307 of the Russian Labor Code.
17
See Zhanna Anatolyevna Gorbacheva, op. cit. (2006), vol. 12, p. 128.
18
See in this regard, Manuel Alonso Olea & Fermin Rodriguez-Sanudo, (2005), Spain, in R.
Blanpain (ed.), op. cit., vol. 12, p. 65.
19
For details, see Ion Traian Ștefănescu, Tratat teoretic și practic de drept al muncii., Ed. Universul
Juridic, Bucharest, 2017, pp. 836-837.
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employee, so as to justify the option of dismissal as a disciplinary sanction. Judicial practice in New Zealand abounds in such examples: smooching cannabis during a lunch break and drinking at lunchtime in breach of fully justifiable and wellknown rules relating to workplace safety; an employee who was in a position
involving a high degree of trust convicted for supplying cannabis; a bank teller
convicted for using a document with intent to defraud20.
But for a better understanding and definition of the concept of "disciplinary misconduct", we consider it appropriate to take a special look at the distinction between "serious" or "repeated" violations of the rules of labor discipline,
both hypotheses attracting disciplinary liability of the employee. The perspective
pursued emphasizes the point of view of the courts in relation to the two concepts,
both in domestic law and in comparative law. National and comparative case law
on "serious" or "repeated" disciplinary offenses by employees is relevant, as it
influences the perspective of understanding and applying the rules on the institution of disciplinary liability. To see how, some jurisprudential landmarks could
be useful.
3.1. Imposing dismissal as a disciplinary sanction in the case of repeated breaches of labour discipline and related problems. Some elements of
comparative law
Compared to situations that could in practice represent serious or repeated disciplinary violations, the Labor Code neither defines them nor lists them.
The only provisions that refer to this are those of art. 61 letter a) of the Labor
Code, which establishes the possibility for the employer to order the dismissal for
reasons related to the employee, if he committed a serious violation or repeated
violations of the rules of labor discipline, or those established by the individual
employment contract, the applicable collective labor agreement or the internal
regulations, as a disciplinary sanction. In other words, from the analysis of these
provisions, it can be concluded that the act of the employee that is serious or
repeated may justify the measure of dismissal of the employee as a disciplinary
sanction. As the employer appreciates the serious or repeated nature of the misconduct, the employee's guilt in relation to the criteria for individualizing the disciplinary sanction provided by the Labor Code, remains problematic. The hypothesis of committing two minor disciplinary offenses may pose a risk to employers
in selecting the appropriate disciplinary sanction, which in practice is often the
subject of litigation. Although the Labor Code provides the employer with a series of criteria in relation to which to correctly establish the sanction applied to
the employee guilty of committing those violations, the employer may, depending
on the circumstances of the case, order a new minor sanction or may directly

20

See Gordon Anderson, (2006), New Zealand, in R. Blanpain (ed.), op. cit., vol. 10, p. 141.
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order the termination of the individual employment contract21. Given the ambiguity of normative texts regarding these concepts, judicial practice plays a fundamental role in their interpretation. As an example, the court ruled22 that "repeated disciplinary offenses may not each have a high severity, but their existence
indicates the persistence of the employee in a conduct of violation of the rules of
labor discipline." From this perspective, the suspicion of the danger of indiscipline looming over the employee who has already committed two minor disciplinary offenses and the likelihood of repeating his actions may justify the employer's decision to dismiss the employee, on the grounds that it protects the company's interests23. But the case law provides other examples of the assessment of the
repeated nature of the disciplinary violation. Thus, the previous sanctioning with
written warning of the deviation consisting in the correct non-receipt of the goods,
as well as the previous sanctioning of the deviation consisting in the non-displaying on the shelf of the correct prices24; unjustified and repeated absence from
work25; the employee's refusal to accompany the hospital beneficiaries to the services of the center where he works was made in different circumstances and in
connection with different beneficiaries (…) reveals the situation of committing
two distinct, repeated offenses; these are just some of the facts qualified by the
court as repeated disciplinary offenses.
Also, in the practice of other legal systems, such as in Lithuania, the
repeated commission of violations of the rules of labor discipline does not automatically lead to the application of the strictest disciplinary sanction (dismissal
of the employee). If an employee who has previously been disciplined, commits
a new disciplinary offense, it is the employer who decides which sanction specified in the Labor Code26 is the most appropriate. Often, however, when question-

21

„The fact that the employer agreed to apply the sanction of salary reduction for a period of 3
months and not the disciplinary dismissal does not constitute an argument for the unfoundedness
of the sanction, but, on the contrary, a measure of favor, which cannot be interpreted by the employee to his detriment.” (Bucharest Court of Appeal, Section VII for cases regarding labor disputes
and social insurance, Decision no. 5687 of 9 November 2016).
22
Brașov Tribunal, Civil Section I, Civil Sentence no. 941/06.10.2014.
23
See Raluca Dimitriu (coord.), Consilier Codul muncii, Ed. Rentrop & Straton, Bucharest, 2020,
p. C11/002.
24
Alba Iulia Court of Appeal, Civil Section I and for cases regarding labor disputes and social
insurance, Civil Decision no. 768/24.09. 2015.
25
It may be useful to note that repeated absence from work may not always lead to disciplinary
liability of the employee in the form of dismissal. Even a single delay from work may justify the
seriousness of the misconduct committed by the employee and consequently may result in termination of the employment contract, if the impact of that absence proved detrimental to the company
(the employee is absent from work even on the day must sign an important contract for the company, as its representative). For details, see Raluca Dimitriu (coord.), op. cit., 2020, p. C11/003.
26
Art. 237 of the Labor Code of Lithuania.
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ing the application of individualisation criteria to the disciplinary sanction imposed by the Lithuania Labor Code27, the issue arises of the dosage of the disciplinary sanction in relation to the gravity of the offense, which must not be disproportionate. In the present case, the Supreme Court of Lithuania ruled that „the
sanction should be proportionate to the breach of labor discipline committed and
cannot be imposed disproportionately to different sanctions upon individual employees for disciplinary breaches of similar nature. As a result, funding the Applicant did not commit any gross breaches of work procedure, the strictest disciplinary sanction, i.e. dismissal, cannot and should not have been imposed upon
her”28.
In New Zealand, the commission of a disciplinary offense by the employee requires a careful assessment before a disciplinary sanction is imposed.
The general spirit of New Zealand29, law applicable to the institution of disciplinary liability emphasizes its educational role rather than its repressive effect.
Thus, in case of repeated misconduct of the employee, the punitive approach of
the employer should seek as a matter of priority the employee's awareness of the
consequences of his actions. This presupposes, on the one hand, that, before the
disciplinary termination of the employment contract is justified, employees are
given the opportunity to correct their misconduct, but also to refrain from any fact
which might disregard labor duties. The courts here have found30 that a correct
approach to disciplinary liability involves 2 steps. First, it is analyzed whether the
respective misconduct of the employee calls into question serious misconduct.
Even if a serious misconduct is identified, the second step is to consider whether
dismissal was warranted in all the circumstances of the case. With regard to attracting disciplinary liability in this legal system, the Court „stressed that the
availability of dismissal as an option is not decisive, and if dismissal is regarded
by the Court as unduly harsh it will be prepared to overturn the employer’s decision”.
South African law is also an example of this. Here the Labor Relations
Act 66 of 1995 is representative of labor and workplace relations. The purpose of
this law consists of the one hand in providing a framework for determining wages,
policy and matters of mutual interest between employees and their representatives
and employers and their representatives, and on the other hand, it promotes the
principle of progressive discipline. Indeed, as in all other legal systems, misconduct committed by the employee is one of the grounds recognized by law that
27
Article 238 of the Lithuanian Labor Code sets out a number of criteria that the employer should
take into account in determining the disciplinary sanction, as follows: the gravity of breach of labour
discipline; the consequences; the employee’s fault; the circumstances in which the breach has occurred; the employee’s work quality in the past.
28
Tomas Bagdanskis, op. cit., 2011, p. 1488.
29
See Gordon Anderson, (2006), New Zealand, in R. Blanpain (ed.), „International Encyclopaedia
for Labour Law and Industrial Relations”, vol. 10, pp. 140-141.
30
In case Auckland Provincial District Local Authorities Officers 1UW v. Northland Area Health
Board (1991) 2 ERNZ 215.
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may give reason for the dismissal of an employee. But, in order to apply the principle of progressive discipline, the employer must make a series of efforts with
the effect of correcting the employee's behavior by means of disciplinary actions,
before applying the most serious of the disciplinary sanctions, namely the termination of the individual employment contract. Thus, the issuing of advice and
correction of minor problems on the part of an employee, and written warning for
consistent misconduct followed by a final written warning for persistent misconduct are examples of activities supported by employers to apply this principle31.
On the other hand, in Russia, the employee guilty of repeated offenses
can be disciplined only if he has previously been sanctioned with one of the sanctions provided by the Labor Code, which cannot in any way be changed or replaced by work contract. However, if within a year from the date of application
of the disciplinary sanction an employee is not subject to a new disciplinary sanction, this employee is considered as not to have the above sanction32.
3.2. Imposing dismissal as a disciplinary sanction in the case of gross
breach of labour discipline and related problems. Some elements of comparative law
As in the case of repeated disciplinary offenses, the Romanian Labor
Code does not expressly provide in the normative text a definition of the “serious”
nature of the misconduct committed by an employee. No list of facts that constitute serious breaches of work obligations is considered, as is the case in many
legal systems33. In this context, the solutions that appear in the judicial practice
are fundamental for the conceptual understanding of the seriousness of the disciplinary violation34, but also for the opinions expressed in the specialized literature35. Examples of facts which, in the light of judicial practice, constitute serious
31
P. S Pillay, Balancing the interests of employer and employee in dismissal for misconduct, 2018,
p. 16 (Submitted in partial fulfilment of the requirements for the degree of Magister Legum – Labour Law).
32
See in this regard Zhanna Anatolyevna Gorbacheva, op. cit. (2006), vol. 12, p. 127.
33
For example, the Bulgarian Labor Code lists exhaustively in art. 190 serious violations of the
labor discipline norms, as follows: being at least one hour late for work or leaving before time three
or more times during the same month; failure to work for two full consecutive days; systematically
breaching labour discipline; breaching of employee”s trust, divulging confidential information;
causing damage to citizens by workers employed in the trade and services by cheating on the
weight, price or quality of an article of service as well as other serious breaches of labour discipline.
(See in this regard Vassil Mrachkov, (2002), Bulgaria, in R. Blanpain (ed.), International Encyclopaedia for Labour Law and Industrial Relations, vol. 4, p. 89-90).
34
Thus, the Ploiești Court of Appeal, Civil Section I by Decision no. 971/10.04.2014 established
that “serious disciplinary misconduct is considered the act committed by the employee in violation
of a legal, conventional or internal rule, which substantially affects the activity at the unit level, a
situation which reasonably leads to the impossibility of maintaining in the unity of the guilty”.
35
Conceptually, in the literature, the serious misconduct is assimilated to "any act committed with
guilt by the employee which, by its character and consequences, makes it impossible to continue
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disciplinary offenses capable of attracting disciplinary dismissal are numerous:
unjustified absence from work36; repeated violation by the employee in the exercise of his duties of employment, the provisions of the employment contract or
the internal procedures of the company37; obtaining sums of money to the detriment of the company by falsifying the supporting documents on the basis of
which accounting entries were made and misleading the company by presenting
these forged documents in order to obtain sums of money38; the dangerous behavior of the employee for himself or for others39; insubordination of the employee, etc.
Sometimes, although there is a refusal on the part of the employee in relation to the orders received from his hierarchical superior, this cannot be qualified as a disciplinary violation. It is the employee's case that refuses to carry the
employer's unlawful orders or instructions40 or when the employee exercises his

working with the employer, justifying the disciplinary termination of the employment contract."
(For details, see Raluca Dimitriu (coord.) op. cit., 2020, p. C11/002).
36
In this respect, it should be noted that the absence of the employee from work is a disciplinary
violation, regardless of the specifics of the activity, given that the presence at work is a general
obligation of any employee. What differs, however, as the court held, is the nature of the offense.
Thus, the seriousness of a misconduct consisting in unjustified absence from work is assessed in
relation to the consequences on the company, "more or less serious, as it causes or not dysfunctions
in the work process of several employees, of the whole activities or the cessation of that activity".
(Bucharest Court of Appeal, Section VII for cases regarding labor disputes and social insurance,
Decision no. 2373/11.05.2016).
37
By the civil sentence no. 954/28.01.2016, the Bucharest Tribunal, Civil Section VIII, labor disputes and social insurance considered to be a serious disciplinary violation, the act of the employee
who “knowingly, allowed the use of the PIN code by another employee (cashier although he knew
that in this way he was in breach of the contractual provisions and the Company’s Internal Rules,
respectively to ensure the confidentiality of all information he receives or becomes aware of under
other persons access passwords to the computer technology or to the information system of the
Company - chapter 8 of the Internal Regulations”.
38
Bucharest Court of Appeal, Civil Section VII and for cases regarding labor disputes and social
insurance, by Decision no. 5436 of 20.11.2014, considered that “given the gravity of these facts,
the respondent-employer, who has the disciplinary prerogative according to art. 247 para. 1 of the
Labor Code, acted appropriately when it issued the contested decision and applied to the appellant
the most drastic disciplinary sanction (that of terminating the individual employment contract) in
strict accordance with the provisions of art. 248 letter is from the Labor Code”.
39
What may involve, among others, acts of violence, personal conflicts, physical or language violence, smoking in prohibited areas where the activity takes place, consumption of alcoholic beverages, etc.
40
By Decision no. 4009 of September 5, 2016, the Bucharest Court of Appeal, Section VII for cases
regarding labor disputes and social insurance ruled that “the superior's order cannot be a case that
removes the illicit character of the deed, provided that the employee was aware of the illicit character of the deed committed in such circumstances”.
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or her lawful rights41. As the subordination of the employee always presupposes
a legal order, regarding the following facts, the practice considered in the same
sense. These concerns, for example, the act of the employee which consists in
communicating to the competent state bodies the non-compliance by the employer with the legal provisions or promoting a legal action against the employer;
in refusing to work overtime; in the employee's refusal to submit to the order that
does not come from the hierarchical leader of the employee (but from the leader
of another department than the one in which the employee works)42.
In an attempt to clarify as well as possible the concept of serious disciplinary misconduct, the laws of other legal systems regulate specific cases that
present serious disciplinary violations, both through special regulations and in the
Labor Code. Thus, the Russian Labor Code contains a complete list of facts that
correspond to so-called single fragrant violations of labor duties, likely to attract
the harshest disciplinary sanction, that of dismissal43. Others, on the contrary,
provide a broad definition of the concept of 'serious misconduct' at the regulatory
level, with the case that the case-law should determine on a case-by-case basis
the application of dismissal as a disciplinary measure. For example, the attempts
in South Africa, interpreting the notion in the legal text of "serious misconduct"
as a conduct which is of such gravity that it makes a continued employment relationship intolerable, established that this category44 falls, for example, gross dishonesty, willful damage to employer property, willful endangering the safety of
others or physical assault and gross insubordination45.
In Lithuania, in order for the sanction of disciplinary termination of the
employment contract to be enforceable, it is necessary for the employer to pro41
Thus, the Pitești Court of Appeal - Civil Section I, in Decision no. 228/2017 established that “the
employee's refusal to sign an addendum to the individual employment contract does not meet the
constitutive elements of the disciplinary violation in the sense provided by art. 247 para. (2) The
Labor Code, because it represents the manifestation of will freely expressed in connection with the
elements of the legal employment relationship”, published in the Bulletin of the Courts of Appeal
no. 12 of December 30, 2017.
42
See, for developments, Raluca Dimitriu (coord.), op. cit., 2020, p. D41/005.
43
Absence from job or at work place, without justifiable reasons for more than four hours in succession of work day; appearing at work in the satate of alcoholic, narcotic or other toxic impairment;
disclosure of the secret protected by a law; commission at a place of work of stealing of someone`s
property, other damages of entity provided by judgment of a court represent only some of the facts
that fall into the category of “single fragrant violations”, as provided by the Labor Code of Russia.
(See in this regard Zhanna Anatolyevna Gorbacheva, op. cit. (2006), vol. 12, p. 127).
44
For details, see Nicola Smit, How do you determine a fair sanction? Dismissal as appropriate
sanction in cases of dismissal for misconduct, p. 59, in De Jure, 2011, pp. 49-73.
45
In this regard, the South African Labor Court of Appeal held in its practice that „relationship of
trust, mutual confidence and respect which is the very essence of a master-servant relationship,
cannot continue where there was gross insubordination”. (In case Humphries & Jewell (Pty) Ltd v.
Federal Council of Retail & Allied Workers Union & others, 1991; For details, see Nicola Smit,
How do you determine a fair sanction? Dismissal as appropriate sanction in cases of dismissal for
misconduct, p. 61, in „De Jure”, 2011, pp. 49-73).
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vide sufficient data to prove, on the one hand, the legality of the measure to dismiss the employee and, on the other hand, that this measure it is a reasonable one.
As regards the assessment of the seriousness of a misconduct committed by the
employee, as in the other legal systems analyzed, the following elements are
taken into account: the employee`s wrongful conduct, damage and other negative
consequences resulting from such breach, the employee`s guilt, influence of other
persons actions upon the breach, and other relevant circumstances46. Similar to
the view of the domestic legislature, the judicial practice in Lihtuania has consistently held that the assessment of the seriousness of the disciplinary violation
in accordance with legal regulations is not conditioned by the occurrence of any
material damage (actual damage) to the employer. The consequences of a serious
disciplinary violation may also be assessed by reference to other effects, such as
loss of trust and confidence in the employee who is guilty of the offense47.
3.3. Some aspects relating to the imposing disciplinary sanctions
According to art. 250 of the Labor Code, the employer establishes the
disciplinary sanction applicable in relation to the gravity of the disciplinary violation committed by the employee, taking into account the following: a) the circumstances in which the deed was committed48; b) the degree of guilt of the employee49; c) the consequences of the disciplinary violation50; d) the general behavior of the employee in the service; e) any disciplinary sanctions previously
suffered by him51. It follows that the employer has the right to assess the gravity
46

Tomas Bagdanskis, op. cit., 2011, p. 1491.
Ibid, p. 1492.
48
Thus, for example, the court concluded by reference to the circumstances in which the act was
committed that “the sanction applied to the plaintiff is disproportionate and illegally individualized,
the defendant violating the provisions of art. 250 letters a), b) d) and e) of the Labor Code, as it
acted in isolation, in circumstances where the confidentiality of salaries had long been compromised
through the fault of other persons”. (Civil sentence no. 464/1 April 2014, Mureș Tribunal).
49
The fact that the applicant acted with a low degree of guilt and was an employee with good
general conduct, uncontested, and without previous disciplinary sanctions was in court practice a
ground for annulling the sanctioning decision applied to the employee and replacing it with that of
reduction of the basic salary for a period of one month, by 5%. (Civil sentence no. 464/1 April
2014, Mureș Tribunal).
50
However, the court practice has ruled that disciplinary action is not conditional on any harm.
Thus, "the lack of consequences of disciplinary misconduct cannot be retained, given that the employer was harmed by the employee's non-appearance at work and non-performance of employment" (Bucharest Court of Appeal, Section VII for cases of labor disputes and social insurance,
Decision No. 3215/23.09.2015).
51
In this regard, the court practice stated that the employee's act - to leave the workplace for a short
time and leave unattended the point of sale of "Super Bingo Metropolis" cards, during which time
the umbrella and the related support were overturned by the wind, creating - it is a state of danger
for the bodily integrity of the passers-by, it does not represent a "serious misconduct", likely to lead
to the application of the harshest disciplinary sanction among those provided by art. 264 para. 1 of
the Labor Code - the termination of the individual employment contract, even if the employing
company was notified by the City Hall of Târgu Mureș, in the sense of taking measures to avoid
47
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of the disciplinary misconduct committed by the employee and, consequently, to
size the sanction applied. The freedom to impose disciplinary sanctions applicable to employees who are guilty of disciplinary offenses is, however, limited by
the employer's power. The principle of proportionality between the gravity of the
infringement and the sanction applied defines that limit. Moreover, the High
Court of Cassation and Justice (ICCJ) considered by Decision 11/2013 pronounced in an appeal in the interest of the law, that the court can change the disciplinary sanction applied by the employer only when it finds that it is disproportionate to the gravity of the disciplinary violation. In other words, the court may
order the replacement of a severe sanction with a less severe one on the basis of
the evidence in question.
Regarding the application of the criteria for individualization of the disciplinary sanctions listed in art. 250 of the Labor Code, a clarification is required.
The specialized legal literature52 does not recommend the inclusion in the Internal
Regulation of the disciplinary sanctions applicable for each deed qualified at the
unit level as a disciplinary violation, as this approach removes from application
the provisions of art. 250 of the Labor Code. And the perspective of judicial practice is in the same direction. Thus, it was established that if the assessment of the
gravity of a disciplinary offense is made in the abstract, prior to the commission
of an act by the employee, by expressly specifying in the Internal Regulations the
disciplinary sanctions applicable to each of the offenses, then concrete individualization of an act already committed only in relation to the pre-established sanctions53. In other words, we consider that in the hypothesis in which the employer
has defined in the Internal Regulation the disciplinary violations, specifying, as
well, the sanctions applicable to them, he can no longer use the criteria offered
by the Labor Code, in art. 250, so as to customize the disciplinary sanction in
relation to the gravity of the offense, as, moreover, the judge will not be able to
change the sanction applied by the employer54.
such incidents in the future. This is provided that the choice of the disciplinary sanction to be applied to the employee is made according to the gravity of the act, taking into account other criteria
(….) Such as his general behavior at work and any disciplinary sanctions previously suffered. (art.
266 paragraph 1 letters d) and e) of the Labor Code). In the present case, however, the defendantemployer did not claim or prove that the applicant had previously been disciplined or that he had
behaved inappropriately at work, prior to the event giving rise to the present dispute. (Târgu Mureș
Court of Appeal, Decision no. 408/R/2011; Published in portal.just.ro of May 12, 2011).
52
Alexandru Țiclea, Răspunderea disciplinară în raporturile de muncă-Legislație. Doctrină. Jurisprudență., Ed. C.H Beck, 2017, p. 6; Raluca Dimitriu (coord.), op. cit., 2020, p. C11/001.
53
Bucharest Court of Appeal, Section VII for cases regarding labor disputes and social insurance,
Decision no. 3215/09.23.2015.
54
Judicially, it has been stated in the literature that in this respect that “the court cannot give another
qualification to the deed (already qualified by the employer), nor can it order the replacement of
the disciplinary sanction (already established by the employer)”, as it would bring infringement of
the employer's right to organize his activity, committing an impermissible interference. (A. Postolache, Regulamentul intern și limita judecătorului în calificarea abaterii disciplinare, in „Revista
Romana de Dreptul Muncii”, no. 4/2006, p. 106-107).
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With regard to the elements of comparative law, the establishment and
individualization of disciplinary sanctions in relation to the seriousness of the
disciplinary violation committed by the employee remains a controversial issue
in the practice of other legal systems. For example, in South Africa, a system of
legislation that emphasizes the role of disciplinary action rather than punishment,
the most serious of the disciplinary sanctions - termination of the individual employment contract - must be justified according to the requirements of equity
when all the relevant features of the case including the actions with which the
employee is charged are considered55. Since, in general terms, the disciplinary
termination of the employment contract presupposes the commission of a "sufficiently serious misconduct to justify the permanent termination of the relationship", the concept of "fairness dismissal" is assessed according to the particularities of each case. The practice has established in its jurisprudence that the employer must show that the misconduct in question is serious and serious to the
extent that it makes the employment relationship intolerable56. And in the conditions in which the commission of the serious misconduct by the employee is obvious, the employer must prove that he took into account all the circumstances in
which the act was committed, before considering dismissing the employee to be
the appropriate sanction57.
For a better understanding and application of the principle of corrective
or progressive discipline, the South African Constitutional Court58 has established in its practice an exemplary list of indicators (which is neither exhaustive
nor constant) in relation to which it can be assessed by employers when could a
dismissal be appropriate and fair. Thus, the importance of the rule that was
breached; the reason the employer imposed the sanction of dismissal; the basis of
employee`s challenge to the dismissal; the harm caused by the employee`s conduct; whether additional training and instruction may result in the employee not
repeating the misconduct; the effect of dismissal on the employee; are some examples from the list of criteria that should be considered in determining an appropriate disciplinary sanction59.

55
P. S Pillay, Balancing the interests of employer and employee in dismissal for misconduct, 2018,
p. 20 (Submitted in partial fulfilment of the requirements for the degree of Magister Legum – Labour Law).
56
Item 3 of the Code of Good Practice.
57
In the Sidumo case, a South African court ruled that „ absence of dishonesty is a significant factor
in favour of the application of progressive discipline rather than dismissal (…) However, the absence or presence of dishonesty is but one of number of factors that must be considered. (See Nicola
Smit How do you determine a fair sanction? Dismissal as appropriate sanction in cases of dismissal
for misconduct, p. 60, in „De Jure”, 2011, pp. 49-73).
58
See Nicola Smit, op. cit. (2011), p. 59.
59
P. S Pillay, Balancing the interests of employer and employee in dismissal for misconduct, 2018,
p. 20 (Submitted in partial fulfilment of the requirements for the degree of Magister Legum – Labour Law).
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4. Conclusions
The following conclusions can be drawn from the internal analysis and
comparative law regarding the legal regulations, but also the judicial practice regarding the institution of disciplinary liability of employees as a result of their
committing serious or repeated deviations from the labor discipline norms.
Determining the disciplinary sanctions applicable to employees who are
guilty of committing serious or repeated violations of the rules of labor discipline,
is a matter which is largely within the discretion of the employer in all legal systems analyzed. However, this discretion must be exercised fairly. In all the legislations referred to in the sections of common law, which either define at a regulatory level the concept of "serious or repeated disciplinary misconduct” or describe in the normative text the situations that represent serious violations of work
discipline, appreciation of serious or repeated the deviation remains ambiguous.
A prototype hypothesis of what a gross breach of labor discipline means cannot
be established in exact terms. The case law, however, consistently reveals that
the employer who ordered the dismissal of the employee as a disciplinary measure should prove in the event of a dispute that the measure was reasonable and
legal in relation to the circumstances of each case. That is why when assessing
the potential for disciplinary misconduct by an employee, there are a number of
elements that should not be neglected by the employer, such as the employee`s
wrongful conduct, damages and other negative consequences resulting from such
breach. At the same time, a careful assessment of the legislation regulating the
working procedures or of the responsibilities that define the employee's job description is very important in order to establish a disciplinary measure that is as
appropriate as possible in relation to the gravity of the act. But this means that,
for employers, it is essential to establish very clearly the rules that define the
disciplinary procedure at work taking into account the specifics of their activity,
because in their practice, the courts have constantly stressed that the rules and
procedure that define work discipline they cannot be left to the discretion of the
employee. The fact that the employee committed the misconduct was related to
the non-information of the employee by the employer, represented in court practice a reason to annul the decision to sanction him.
Compared to the examples of comparative law, the system of law and
practice in South Africa should be noted. Here the legislator's option is much
more restrictive regarding the adoption of dismissal as a disciplinary measure. In
this legal system, the guarantee of applying the appropriate sanction to the employee who is guilty of committing the violation is based on 2 fundamental principles: one that involves the concept of corrective or progressive discipline, which
as we have seen, aims to rectify behavior through a system of graduated disciplinary measures, and the other the investigation of all the circumstances in which
the act that constitutes a serious violation was committed by reference to the test
the criteria of individualization of the disciplinary sanction. This approach
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demonstrates that the most effective sanctions are those with the maintenance of
the employment relationship, so that the dismissal of the employee is the last option of the employer.
Bibliography
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Bagdanskis, Tomas, Disciplinary liability as a background for dismissal of employees in Lithuania, in Jurisprudence, 2011, no. 18(4).
Dimitriu, Raluca (coord.), Consilier Codul muncii, Ed. Rentrop & Straton, Bucharest, 2020.
Gorbacheva, Zhanna Anatolyevna, Russia, in R. Blanpain (ed.), International
Encyclopaedia for Labour Law and Industrial Relations, vol. 12, Kluwer Law
International, 2006.
Gordon, Anderson, New Zealand, in R. Blanpain (ed.), International Encyclopaedia for Labour Law and Industrial Relations, vol. 10, Kluwer Law
International, 2006.
Mrachkov, Vassil, Bulgaria, in R. Blanpain (ed.), International Encyclopaedia
for Labour Law and Industrial Relations, vol. 4, Kluwer Law International,
2002.
Olea, Manuel Alonso & Fermin Rodriguez-Sanudo, Spain, in R. Blanpain (ed.),
International Encyclopaedia for Labour Law and Industrial Relations, vol. 12,
Kluwer Law International, 2005.
Pillay, P. S., Balancing the interests of employer and employee in dismissal for
misconduct, Nelson Mandela University, 2018.
Postolache, A., Regulamentul intern și limita judecătorului în calificarea abaterii disciplinare, „Revista Romana de Dreptul Muncii” no. 4/2006.
Smit, Nicola, How do you determine a fair sanction? Dismissal as appropriate
sanction in cases of dismissal for misconduct, in „De Jure”, 2011.
Ștefănescu, Ion Traian, Tratat teoretic și practic de drept al muncii, Ed. Universul Juridic, Bucharest, 2017.
Țiclea, Alexandru, Răspunderea disciplinară în raporturile de muncă-Legislație. Doctrină. Jurisprudență, Ed. C.H Beck, Bucharest, 2017.
Țiclea, Alexandru; Popescu, Andrei; Tufan, Constantin; Țichindelean, Marioara; Ținca, Ovidiu; Dreptul muncii, Ed. Rosetti, Bucharest, 2004.
Uță, Lucia; Comșa, Carmen-Georgian; Nițu, Petronela-Iulia, Răspunderea disciplinară a salariatului. Practică judiciară. Norme procedurale, Ed. Universul
Juridic, Bucharest, 2017.

Aspects Regarding the Criminal Liability of the Civil Servant
PhD. student Cristina GAVRILOIU1
Abstract
The point of convergence between administrative law and criminal law is increasingly identified as a practical reality, and not a simple issue that arouses the interest
of doctrinal debates, especially with regard to the criminal liability of civil servants. In
the present paper, the author tries to draw an overall perspective on the criminal liability
of the civil servant in the light of the Criminal Code, taking into account that the approach
to criminal law is broader than that stated in the Civil Servant Statute or in the new
Administrative Code. Thus, the person appointed to a public office who performs his duties and responsibilities in order to achieve the public interest and in compliance with the
law will be safe from liability. At the same time, in the exercise of his attributions and
responsibilities, the civil servant must always be vigilant so that he does not fall into
entanglements that can attract criminal liability.
Keywords: criminal liability, offense, criminal justice, criminal law, administrative law, civil servant.
JEL Classification: K14, K23

1. Introductive aspects
According to the Administrative Code2 civil servant is the person appointed to a public office, in accordance with the law. Unlike this brief clarification from the content of article 371 par. (1) Administrative Code that takes over
exactly the old provisions of art. 2 para. (2) of the Law no. 188/1999 republished
regarding the Statute of the civil servant3, art. 175 of the Criminal Code4 offers a
broader perspective on the notion of civil servant, as this phrase is understood in
criminal law5. At the same time, the Romanian Constitution provides in art. 16
1
Cristina Gavriloiu - Doctoral School of Law, Bucharest University of Economic Studies; attorney
at law, Bucharest Bar Association, Romania, cristina.gavriloiu.sca@gmail.com.
2
Administrative Code – Law no. 57/2019 published in Official Gazette of Romania no. 555 of 5
July 2019.
3
Published in Official Gazette of Romania no. 365 of 29 May 2007, in force until 31 December
2019.
4
Penal Code – Law no. 286/2009 published in Official Gazette of Romania no. 510 of 24 July 2009.
5
Art. 175 of the Penal Code – Public servant – “(1) For the purposes of criminal law, public servant
is the person who, on a permanent or temporary basis, with or without remuneration: a) shall exercise the duties and responsibilities, set under the law, to implement the prerogatives of the legislative, executive or judiciary branches; b) shall exercise a function of public dignity or a public office
irrespective of its nature; c) shall exercise, alone or jointly with other persons, within a public utility
company, or another economic operator or a legal entity owned by the state alone or whose majority
shareholder the state is, responsibilities needed to carry out the activity of the entity. (2) At the same
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para. (3) the general framework for the liability of civil servants6.
Among the principles that guide the exercise of public office, expressly
regulated in art. 373 Administrative Code, is the principle of legality, along with
the principles of performance, transparency, responsibility, good faith, etc. At the
same time, in addition to the provisions of the Administrative Code governing
the status of civil servant, pursuant to art. 380 of the Administrative Code, certain
civil servants may benefit from special statutes.7 Under the conditions of art. 380
para. (4) and (5) of the same act, these special statutes may derogate from the
general provisions of the Code.
The Administrative Code provides in the content of art. 382 categories of
budgetary staff to whom the provisions regarding civil servants do not apply, distinctions that are not always applicable within the meaning of the notion of civil
servant as it is understood by referring to the provisions of art. 175 of the Penal
Code.
Among the duties of civil servants provided by Section 2 of Title II Administrative Code we find the obligation to promote the rule of law through their
acts and deeds, to respect the Constitution and the laws of the country, the rule of
law, fundamental rights and freedoms of citizens in relation to public administration, as well as to act for the implementation of the legal provisions in accordance
with their attributions, as provided by art. 430 para. (1) of the aforementioned
normative act. According to art. 439 of the Administrative Code, civil servants
have the obligation to keep the state secret, the service secret, as well as the confidentiality in connection with the facts, information or documents of which they
become aware in the exercise of public office. At the same time, according to art.
440 para. (1) of the Administrative Code, civil servants are prohibited from requesting or accepting, directly or indirectly, for themselves or for others, in consideration of their public office, gifts or other advantages, except for the goods
they would receive as free of charge, by protocol, in the exercise of the mandate,
subject to specific legal provisions. Pursuant to art. 441 Administrative Code,
civil servants are obliged to ensure the protection of public and private property
of the state and administrative-territorial units, to avoid any damage, acting in
time, for the purposes of criminal law, the following shall be deemed a public servant: the person
who supplies a public-interest service, which they have been vested with by the public authorities
or who shall be subject to the latter’s control or supervision with respect to carrying out such public
service.”
6
art. 16 para. (3) of the Romanian Constitution stipulates that “public positions and dignities, civil
or military, may be held, in accordance with the law, by persons who have Romanian citizenship
and domicile in the country, the Romanian state guaranteeing equal opportunities between women
and men for positions and public dignities”.
7
„The civil servants who perform the activities provided in art. 370 para. (3) under: a) the specialized structures of the Romanian Parliament; b) the specialized structures of the Presidential Administration; c) the specialized structures of the Legislative Council; d) diplomatic and consular services; e) institutions from the system of public order and national security; f) customs structures; g)
other public services established by law, which fulfill the activities provided in art. 370 para. (3)
letter h).”
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any situation as a good owner, having the obligation to use working time, and the
goods belonging to the public authority or institution only for carrying out the
activities related to the public position held. Article 444 of the Administrative
Code regulates the situations in which civil servants are limited or prohibited the
right to participate in acquisitions, concessions or rentals, being also prohibited
from providing information about the goods subject to these procedures. Civil
servants also have the obligation not to harm the honor, reputation, dignity, physical or moral integrity of the persons with whom they contact in the exercise of
office. As we will see, most of the obligations set out in the Administrative Code
relate to the prohibition of actions that may form the material element of some
crimes.
According to art. 490 of the Administrative Code, the culpable violation
of the duties of office attracts the administrative, civil or criminal liability of the
civil servant.
2. Criminal liability of the public servant
As has been pointed out countless times in the doctrine of public law, the
science of law operates with conceptual distinctions between the notions of responsibility and liability, a distinction that has its origins in philosophical conceptions of responsibility and social responsibility.8 In the exercise of his duties,
the civil servant has the obligation to comply with all laws, otherwise being subject to coercive force through liability which includes both the function of prevention (to cause the civil servant to refrain from any violations) and the function
of coercion to restore social balance. In addition to administrative or civil liability, the civil servant shall be criminally liable for acts committed in the performance of his duties or in connection therewith. According to art. 564 para. (2)
Thesis II of the Administrative Code, the criminal liability of the civil servant is
engaged under the conditions of the specific legislation, respectively according
to the provisions of the Criminal Code and the Code of Criminal Procedure.
As we have shown, the notion of civil servant within the meaning of the
Criminal Code encompasses a much wider spectrum than the provisions of the
Administrative Code. Regarding this aspect, the High Court of Cassation and Justice has had numerous interventions over time to clarify whether or not certain
persons exercising a certain function fall under the incidence of art. 175 of the
Penal Code. Thus, it was established that the judicial technical expert is considered a civil servant within the meaning of the criminal law9. Also, the doctor employed with an employment contract in a hospital unit in the public health system

8

Dana Apostol Tofan, Drept administrativ, C.H. Beck Publishing, Bucharest, 2020, p. 352.
The decision of the High Court is Cassation and Justice no. 20/2014 published in the Official
Monitor of Romania no. 766 of 22 December 2014.
9
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is considered a civil servant from the perspective of criminal law10, pursuant to
art. 175 para. (1) letter b) the second thesis, exercising a public function11, the
same being valid regarding the professor who works in the state pre-university
education12. In addition, criminal law also operates with the notion of assimilated
civil servant, as provided by art. 175 para. (2) of the Penal Code. In this regard,
the High Court of Cassation and Justice ruled that the bank clerk employed in a
banking company with fully private capital is considered an assimilated civil
servant within the meaning of art. 175 para. (2) of the Penal Code, the banking
unit being under the supervision of the National Bank of Romania.
The most important guarantee of the citizen before the criminal law is
found in the principle of legality of incrimination (nullum crimen sine lege) which
is enshrined in art. 23 paragraph (12) of the republished Romanian Constitution,
but also in the content of art. 1 of the Criminal Code, which extends the constitutional guarantees that refer only to punishment, including educational and safety
measures, none of which can be imposed without being provided by law. The
principle is also enshrined in art. 7 European Convention on Human Rights,
which provides that no one shall be held guilty of any penal offense on account
of any act or omission which did not constitute a penal offense, under national or
international law, at the time when it was committed. As stated in the criminal
doctrine, the principle of legality of incrimination imposes on the legislator both
the obligation to provide the facts that constitute crimes and related penalties, and
the obligation to draft the texts of law clearly (lex scripta and lex certa)13. Thus,
civil servants are potential active subjects of crime to the extent that the rule of
incrimination expressly provides for this quality14.
The Criminal Code regulates in the Special Part, Title V "Corruption and
offenses in public position". Of these, the civil servant may be an active subject
of the crime of bribery provided by art. 289 of the Penal Code. At the same time,
the assimilated civil servant is responsible for taking a bribe only when the crime
is committed in connection with the non-fulfillment or delay of the fulfillment of
the duties, or when the deed is committed for performing an act contrary to these
duties.
The civil servant may be an active subject of the crime of embezzlement
10

The decision of the High Court is Cassation and Justice no. 26/2014 published in the Official
Monitor of Romania no. 24 of 13 January 2015.
11
The decision of the High Court is Cassation and Justice no. 8/2017 published in the Official
Monitor of Romania no. 290 of 25 April 2017.
12
Assimilated civil servant is considered „the person who supplies a public-interest service, which
they have been vested with by the public authorities or who shall be subject to the latter’s control
or supervision with respect to carrying out such public service” according to art. 175 para. (2) of
the Penal Code.
13
Constantin Duvac, Norel Neagu, Niculae Gamenț, Vasile Băiculescu, Drept penal. Partea generală, Universul Juridic Publishig House, Bucharest, 2019, p. 212.
14
Decision of the Constitutional Court no. 278 of 23 April 2019 published in the Official Monitor
of Romania no. 831 of 14 October 2019.
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provided by art. 295 of the Penal Code, the new criminal legislation introducing
the crime of embezzlement within the service offenses taking into account its
main legal object15 which is represented by the social relations that are born and
develop in connection with the good development of the service relations. At the
same time, the civil servant may be responsible for committing the crime of abusive conduct provided by art. 296 of the Penal Code, if he or she uses insulting
expressions towards a person, and in the aggravated version, if he or she threatens
or strikes a person in the exercise of his/her duties. The Romanian legislator did
not approve the proposal of the drafting commission of the Penal Code that the
criminal action can be initiated only after the prior complaint of the injured person, an aspect that we criticize, in accordance with the opinions expressed in
criminal doctrine16.
The civil servant may be an active subject of the crime of abuse of office
provided by art. 297 of the Penal Code or of the professional negligence provided
by art. 298 of the Penal Code. With regard to these offenses, the Constitutional
Court held by two decisions, the second taking over mutatis mutandis the arguments of the first, that art. 297 para. (1) respectively art. 298 of the Penal Code
are constitutional insofar as the phrase „defectively fulfills” means „its fulfillment
in violation of the law” with reference to the facts that may constitute a material
element of the crime of abuse of office or negligence in office17. Unlike the old
criminal law, in the case of abuse of office the immediate consequence is only to
cause damage or harm to the rights or interests of a person, without also providing
for significant disturbance of the proper functioning of a state body or institution
or another public unit18.
The offense of abuse of power for sexual gain provided by art. 299 of the
Penal Code may be committed by the civil servant. This is a new incrimination
in the criminal legislation of our country, based on the crime of sexual harassment, which differs both by the facts that may constitute the material element and
by the special legal object. At the same time, the civil servant can be a direct
active subject of both crimes. In drafting the incrimination text, the Romanian
legislator had as a source of inspiration the provisions of the Spanish Penal Code
in this regard, respectively the provisions of art. 443 of the Spanish Penal Code.
The civil servant can be responsible for committing the standard variant of the

15

Mihail Udroiu, Drept penal. Parte Specială, C. H. Beck Publishing, Bucharest, 2018, p. 509.
Constantin Duvac, Infracțiunile de corupție și de serviciu, „Revista de Drept Penal” no. 4, October-December 2013, p. 41.
17
Decision of the Constitutional Court no. 405/2016 published in the Official Monitor of Romania
no. 517 of 8 July 2016 with reference to art. 297 para. (1) of the Penal Code; Decision of the Constitutional Court no. 518/2017 published in the Official Monitor of Romania no. 765 of 26 September 2017 with reference to art. 298 Penal Code.
18
Răzvan Viorel Doseanu, Infracțiunea de abuz în serviciu, „Revista de Drept Penal” no. 1-2,
January-July 2015, p. 93.
16
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crime, the realization of the material element being possible only through an action of the civil servant to claim or obtain favors of a sexual nature.19
The offense of abuse of position provided by art. 300 of the Penal Code, as well
as the conflict of interests provided by art. 301 of the Criminal Code may be
committed by the civil servant, who is criminally liable. The civil servant may
also be an active subject of the crime of violating the privacy of correspondence
in the aggravated version provided by art. 302 para. (3) of the Penal Code.
Also, the civil servant may be responsible for committing the crime of
disclosure of information classified as service secret or not public provided by
art. 304 Penal Code. According to art. 309 of the Penal Code, if the acts of bribery,
abuse of office, negligence in office, usurpation of office, disclosure of state secret information have caused extremely severe consequences, the punishment
limits provided by the incrimination text are increased by one third. According to
art. 183 of the Penal Code, by extremely severe consequences is meant a material
damage of more than 2 million lei.
At the same time, a notable aspect is the influence of the civil servant's
criminal liability on service relations. Even if the civil servant enjoys the presumption of innocence until the intervention of a final judgment of conviction,
the civil servant's service relations may be modified before that moment. Thus,
according to art. 513 para. (1) letter e) of the Administrative Code, the employment relationship is suspended by law when the civil servant is remanded in custody or is under house arrest. Also, when the civil servant is under the rule of
judicial control or judicial control on bail, and in his task, obligations have been
established that make it impossible to exercise the employment relationship, he
is suspended by law. It is important to note that in order to be subject to the preventive measures shown, the civil servant must be a defendant in a criminal case,
the criminal action has been initiated against him, there is evidence to show reasonable suspicion that the civil servant committed a crime, and not just simple
indications, according to art. 15 of the Code of Criminal Procedure20.
From the moment of initiating the criminal action, even if the civil servant is not under the rule of any preventive measure, if he or she can affect the
proper conduct of the criminal investigation, influencing the finding of the truth,
he is temporarily moved within the public authority or institution or within another structure without legal personality of the public authority or institution. The
temporary relocation of the civil servant will be ordered for the entire period in
which he can influence the investigations in the criminal case, according to art.
501 para. (3) of the Administrative Code.
According to art. 517 para. (1) letter g) of the Administrative Code, the
service report ceases in the situation in which the civil servant was definitively
19
Tania Țene, Folosirea abuzivă a funcției în scop sexual în raport cu luarea de mită, „Revista de
Drept Penal” no. 3-4, July-December 2016, p. 103.
20
Code of Criminal Procedure - Law no. 135/2010 published in the Official Monitor of Romania
no. 486 of 15 July 2010.
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convicted for committing one of the crimes prev. in the content of art. 465 para.
(1) letter h) of the Administrative Code, respectively for crimes against humanity,
against the state or against the authority, crimes of corruption or service, crimes
that prevent the administration of justice, crimes of forgery or crimes committed
with intent incompatible with the exercise of public office.
The employment relationship shall cease regardless of whether the civil
servant has been sentenced to imprisonment or whether the execution of the sentence has been suspended under supervision. At the same time, the employment
relationship terminates by right in the situation where the civil servant has been
applied the complementary punishment of prohibiting the occupation of a public
position or of prohibiting the exercise of the profession or trade.
The employment relationship also ceases by right when the civil servant
has been prohibited from holding the post or exercising his profession as a security measure. According to art. 517 para. (1) letter h) of the Administrative Code,
the employment relationship ceases in these situations from the date of finality of
the court decision. The provisions of art. 524 para. (2) of the Administrative Code
states that upon termination of employment, the civil servant retains the rights
acquired during his career, except in the case where the termination is due to
reasons attributable to the civil servant. We are of the opinion that the termination
of employment as a result of the final conviction of the civil servant for committing crimes is one of the reasons attributable to the civil servant.
In the hypothesis in which the deed of the civil servant meets the constitutive elements of a crime, being at the same time notified as a disciplinary violation, according to art. 492 para. (9) of the Administrative Code, the disciplinary
procedure is suspended. If in the criminal case a solution of dismissal or waiver
of criminal prosecution by the prosecutor has been ordered, or if the court orders
the acquittal, waiver of the sentence, postponement of the sentence (not sentencing solutions), the disciplinary procedure will resume. In the event that the civil
servant will be subject to disciplinary liability, the disciplinary sanction must be
imposed within one year from the resumption of the procedure under the mentioned conditions.
3. Conclusions
In view of the above, we can conclude that the performance of duties by
the civil servant must be subject exactly to the legal provisions, without neglecting the normative acts that provide the cases and conditions in which their liability can be engaged. Moreover, the civil servant must know and comply with the
provisions of the criminal law, taking into account that the incurrence of criminal
liability may have detrimental consequences on the employment relationship
even in the absence of a conviction. Only the initiation of criminal proceedings
or the placement of the civil servant under the rule of preventive measures can
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lead to the modification or even termination of the employment relationship, consequences that are difficult to repair even in the event of a subsequent decision
not to prosecute by the prosecuting authorities. criminal or of a solution of acquittal, waiver of the application of the punishment or postponement of the application of the punishment by the court. The latter, although not constituting
convictions, can decisively influence the employment relations, so that the civil
servant is called to maintain a constant degree of vigilance to prevent involvement
in any deeds that could constitute the material element of a crime.
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Considerations on Protection of Whistleblowers at
the European Union Level
Associate professor Ioana-Nely MILITARU1
Abstract
In recent years, numerous irregularities have been found within organizations,
respectively enterprises, in the public and private sectors. These irregularities are capable of seriously harming the public and private interests, respectively, in the medium and
long term. In order to prevent possible irregularities, it was necessary to guarantee the
protection of whistleblowers, given that their identity is made public. In order to
strengthen the protection of whistleblowers at European Union level, the Commission
proposes a directive on the protection of persons reporting infringements of European
Union law. The Commission's approach is based on the case law of the European Court
of Human Rights on the right to freedom of expression and the 2014 Council of Europe
Recommendation on the protection of whistleblowers.
Keywords: enterprise, public sector, private sector, harm, whistleblower, freedom of expression.
JEL Classification: K20, K22, K42

1. Preliminary clarifications
The protection of whistleblowers in the European Union has been imposed as a result of large-scale scandals which have highlighted a number of irregularities within organizations and public and private sector undertakings
which are capable of seriously harming the public interest.
These irregularities are reported by some people, called whistleblowers who often risk their careers and livelihoods, with serious repercussions on their
health, financial situation, personal and professional reputation2, which is why it
was necessary to establish a mechanism to regulate their protection in order to
prevent irregularities and defend the public interest.
Whistleblowers are an essential source for investigative journalism, as
they usually address journalists, being the only way to make any irregularities
public. In a democratic society, it is necessary to protect both the confidentiality
of sources and the protection of whistleblowers in the event of attacks of any
kind, especially when their identity is made public.

1
Ioana-Nely Militaru – Faculty of Law, Bucharest University of Economic Studies, Romania, ioananelimilitaru@yahoo.com.
2
https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:52018DC0214&from=BG,
consulted on 1.10.2020.
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In this context of concerns, the Commission proposes a Communication3
in order to strengthen the protection of persons reporting infringements of Union
law. The Commission proposal is based on the case law of the European Court of
Human Rights on the right to freedom of expression and the 2014 Council of
Europe Recommendation on the protection of whistleblowers4. The latter defines
the principles to guide Member States when introducing or revising rules on whistleblowers, which report or disclose information on threats or harm to the public
interest5.
These principles include references that lead to the establishment of rules
capable of protecting real whistleblowers, while also providing safeguards and
remedies for those affected by inaccurate or malicious reports6. The standards
have been adopted by some Member States in their legislation, namely: France,
Hungary, Ireland, Italy, Lithuania, Malta, the Netherlands, Sweden, Slovakia and
the United Kingdom.
2. The need to guarantee whistleblower protection at EU level
Elements of whistleblower protection at EU level have been introduced
in areas such as: financial services, transport safety and environmental protection,
ensuring that EU law is properly implemented. We exemplify in this sense, the
directive on trade secrets that protects whistleblowers who disclose a trade secret
in order to protect the public interest, by exonerating them from liability7. At the
U.E. level however, whistleblower protection is unequal. Thus, according to the
2017 Special Eurobarometer on corruption, approximately one in three Europeans (29%) believes that citizens may not report corruption because there is no
protection for those who report such cases8.
The most frequently cited reason why workers do not report irregularities
is the fear of legal consequences, which was identified as a result of a public

3

COM(2018) 218.
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805c5ea5, consulted on
1.10.2020.
5
See also Resolution 2170 (2017) of the Parliamentary Assembly of the Council of Europe entitled
Promoting integrity in governance to combat political corruption http: //assembly.coe. int/nw/xml/
XRef/Xref-XML2HTML-EN.asp?fileid=23930&lang=en and Resolution 2060 (2015) entitled Improving the protection of whistleblowers http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML
-en.asp?Fileid=21931&lang=en, consulted on 1.10.2020.
6
Standards for the protection of whistleblowers are further set out in international instruments such
as the 2004 United Nations Convention against Corruption, to which the EU and all its Member
States are parties, as well as the 1999 Civil Convention and the Council of Europe Criminal Law
Convention on Corruption. See https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CE
LEX:52018DC0214&from=BG, consulted on 1.10.2020.
7
Directive (EU) 2016/943 of 8 June 2016 on the protection of know-how and undisclosed business
information (trade secrets) against unlawful acquisition, use and disclosure, OJ L 157, p. 1.
8
https://data.europa.eu/euodp/data/dataset/S2176_88_2_470_ENG, consulted on 1.10.2020.
4
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consultation organized by the Commission in 20179.
Also in 2017, the special Eurobarometer found a lack of confidence in
the usefulness of reporting, the causes are the failure to report corruption cases,
respectively the difficulty to prove something (45%) and if the evidence is available, those responsible would not be punished (32%)10.
In these circumstances, the European Parliament called on the Commission to present by the end of 2017 a legislative proposal11 guaranteeing a high
level of whistleblower protection in the EU, both in the public and private sectors,
both in national institutions and in the European ones. Civil society organizations
and trade unions have also repeatedly called for EU-wide legislation to protect
whistleblowers acting in the public interest12.
It is noteworthy that U.E. on the protection of whistleblowers have been
developed following the finding of irregularities in the media and in order to address the shortcomings found in ensuring compliance with the law in certain sectors. In this regard, we mention that, after the financial crisis, the U.E. acted to
protect whistleblowers in financial services, who discovered serious gaps in ensuring compliance with EU13 rules. Following the situation, the Commission
stated that ensuring the protection of whistleblowers must be demonstrated not
only when serious damage to the public interest has already occurred, but also as
a precautionary measure, to emphasize compliance with the law in the general
interest.
Moreover, the protection of whistleblowers at EU level guarantees the
right to freedom of expression and freedom of the press, enshrined in art. 11 of
the EU Charter of Fundamental Rights. Under these conditions, whistleblowers
talk to investigative journalists if they are protected against attacks, thus ensuring
the legal security they need. Ensuring the protection of whistleblowers facilitates
the detection, prevention and deterrence of fraud, corruption, fraudulent practices
and other illegal activities affecting the financial interests of the EU. Anti-Fraud
(OLAF), to be strengthened by the European Public Prosecutor's Office
(EPPO)14, which has the power to investigate and prosecute crimes affecting the
EU budget.
9

http://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=54254, consulted on 1.10.2020.
https://data.europa.eu/euodp/data/dataset/S2176_88_2_470_ENG, consulted on 1.10.2020.
11
European Parliament Resolution of 24 October 2017 on legitimate measures to protect whistleblowers acting in the public interest when disclosing confidential information of undertakings and
public bodies (2016/2224 (INI)) and European Parliament resolution of 20 January 2017 on the role
of whistleblowers in protection of the EU's financial interests (2016/2055 (INI)).
12
Such as Transparency International, the European Public Service Union and the European Federation of Journalists. A Eurocadres petition gathered over 81,000 signatures and support from over
80 relevant organizations https://act.wemove.eu/campaigns/whistleblowers, protection of the EU's
financial interests (2016/2055 (INI)).
13
Communication of 8.12.2010 Strengthening sanctions regimes in the financial services sector,
COM (2010) 716 final.
14
https://www.consilium.europa.eu/ro/policies/eppo/EPPO is expected to start operations at the end
of 2020. It will be based in Luxembourg, consulted on 1.10.2020.
10
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By Regulation (EC, EURATOM) no. 723/200415 of the Council amended
the Staff Regulations, by establishing procedures for reporting any cases of fraud,
corruption or serious irregularities, providing EU staff with reporting such
breaches protection.
The areas in which irregularities are registered are among the most diverse:
- insufficient compliance with public procurement rules by national authorities and public utility16 service operators;
- non-compliance with the competition rules applicable to undertakings.
Competition policy was strengthened in 2017 by:
1. a proposal for a directive to provide national competition authorities
with the necessary means to enable them to be more effective enforcement bodies, which requires a certain form of data protection for workers in the first company cooperating in the surveys17; and
2. an online tool that can be used to anonymously report antitrust18 infringements to the Commission. Whistleblowers report breaches of EU state aid
rules to reduce the risk of subsidies distorting competition in the single market.
- the rules of fiscal competition. By identifying tax schemes that constitute tax fraud or evasion and give rise to unfair tax competition and the loss of
tax revenue for Member States and the general budget of the EU, whistleblowers
play a key role, especially as the U.E. has taken steps to improve transparency in
various policy areas and the exchange of information in tax matters, such as:
1. the proposal to strengthen anti-money laundering rules by ensuring
that tax authorities have access to vital information that enables them to combat
tax evasion and avoid tax obligations by concealing funds abroad19;
2. wider efforts to create a fairer tax environment for businesses in the

15
Council Regulation (EC) No. 723/2004 of 22 March 2004 amending the Staff Regulations of
Officials of the European Communities and the Conditions of Employment of Other Servants of
those Communities, OJ L 124, 27.4.2004, p. 1 (see Article 22a, ter et quarter).
16
https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:52018DC0214&from=BG :
A 2017 study for the Commission estimates the potential benefits lost between € 5.8 billion and €
9.6 billion each year for the EU as a whole due to lack of whistleblower protection, Milieu (2017),
Estimating the economic benefits of whistleblower protection in public procurement https://publica
tions.europa.eu/en/publication-detail/-/publication/8d5955bd-9378-11e7-b92d01aa75ed71a1/lang
uage-en, consulted on 1.10.2020.
17
Proposal of 22 March 2017 for a Directive of the European Parliament and of the Council on
providing the means for competition authorities in the Member States to be more effective in enforcing the rules and ensuring the proper functioning of the internal market, COM (2017) 142 final
- 2017/0063 (COD).
18
http://europa.eu/rapid/press-release_IP-17-591_ro.htm, consulted on 1.10.2020.
19
Proposal for a Directive amending Directive (EU) 2015/849 on the prevention of the use of the
financial system for the purpose of money laundering or terrorist financing, and amending Directive
2009/101 / EC, COM (2016) 450 final 2016/0208 (COD).
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EU20;

3. the new norms regarding the fiscal decisions21;
4. the proposal to require tax intermediaries (such as tax consultants, accountants, banks and lawyers) to disclose tax planning systems to tax administrations22;
5. the new rules requiring large multinational companies to report to tax
administrations on where they make profits and where they pay their taxes.
- areas such as product safety, public health, consumer protection,
transport safety, environmental protection, nuclear safety, food and feed safety,
animal health and welfare. The protection of privacy and personal data, including
the security of networks and information systems, will contribute to the effective
implementation of a number of other policies with a direct impact on the completion of the single market that directly affect daily life and well-being. all European
citizens23;
- social rights24; protection will be extended to all those who are exposed
to the risk of retaliation when reporting irregularities, including workers, the selfemployed, the self-employed, contractors and suppliers, as well as unpaid volunteers and trainees. The following aspects of social rights are taken into account:
equal treatment25, protection against harassment and safety and health at work26.

20

Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices which have a direct impact on the functioning of the internal market (as amended); Proposal
for a Directive on a common consolidated corporate tax base, COM/2016/0683 final - 2016/0336;
Proposal for a Directive on a common corporate tax base, COM/2016/0685 final - 2016/0337.
21
Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards the mandatory automatic exchange of information in the field of taxation, OJ L 332/1.
22
Proposal for a Directive amending Directive 2011/16/EU as regards the mandatory automatic
exchange of information in the field of taxation in relation to reportable cross-border arrangements
COM (2017) 335 final 2017/0138 (CNS), agreed politically on March 13, 2018.
23
Proposal for a Directive of 12 April 2016 amending Directive 2013/34/EU as regards the communication by certain undertakings and branches of information on income tax, COM/2016/0198
final - 2016/0107 (COD).
24
In particular principles 5 (Fair working conditions) and 7b (Protection in the event of dismissal)
https://ec.europa.eu/commission/priorities/deeper-and-fairer-economic-and-monetary-union/euro
pean-pillarsocial-rights/european-pillar-social-rights-20-principles_ro, consulted on 1.10.2020.
25
Directive 2006/54/EC of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (reform);
Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment
between women and men with regard to access to and supply of goods and services; Directive
2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation; Council Directive 2000/43/EC of 29 June 2000 implementing the principle
of equal treatment between persons irrespective of racial or ethnic origin.
26
Directive 89/391/EC of 12 June 1989 on the implementation of measures to encourage improvements in the safety and health of workers at work OJ L 183, 29.6.1989, p. 1; Autonomous framework agreements, signed by the European social partners on 26 April 2007 on harassment and violence at work and on 8 October 2004 on stress at work.
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3. European legal framework for the protection of whistleblowers reporting irregularities in the EU
The Directive proposed by the Commission sets minimum standards for
the protection of whistleblowers in areas with a European dimension27, namely:
• breaches of EU law which can cause serious harm to the public interest;
• the need to strengthen law enforcement was identified; and
• whistleblowers are in a privileged position to report violations. The areas covered by the Commission proposal are: public procurement; financial services, prevention of money laundering and terrorist financing; product safety;
transport safety; environment protection; nuclear safety food and feed safety, animal health and welfare; public health; consumer protection; protection of privacy
and personal data and security of networks and information systems.
As I have shown, however, infringements with a negative impact on the
internal market, for example in the field of competition, or infringements affecting the Union's financial interests, are also taken into account. The proposal does
not limit itself to those areas but provides for the possibility of extending its scope
to other areas or acts of the Union.
3.1. Standards for the effective protection of whistleblowers in the
EU and beyond
The minimum standards in the proposed directive ensure that potential
whistleblowers:
• have clear reporting channels in place to report irregularities, both internally (within an organization) and externally (by an external authority) or in
the absence of
• may use the information to the public;
• is based on the obligation of the competent authorities to closely monitor the reports received and their feedback to whistleblowers;
• are protected from possible retaliation against them by being banned
and punished;
• who suffer retaliation, have free access to advice, have adequate remedies available, such as temporary protection measures to end ongoing retaliation
such as harassment at work or to prevent dismissal pending the resolution of possible lengthy legal proceedings; reversing the burden of proof, so that it is up to
the person taking action against a whistleblower to prove that they do not constitute retaliation for reporting irregularities.
In addition to the minimum standards proposed by the Commission Directive, a number of measures are funded at European Union level, as follows:
- projects managed by the European Center for Freedom of the Press and
27
https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:52018DC0214&from=BG,
consulted on 1.10.2020.
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Media. They are part of a European Parliament initiative aimed at defending the
freedom of the press and journalists. From February 2018, the mentioned projects
also include a funding scheme for cross-border28 investigative journalists;
- the tool for monitoring media pluralism, a project that assesses the risks
to EU media pluralism using indicators such as the protection of freedom of expression, journalistic standards and the protection of journalists29;
- a program to exchange experience in the fight against corruption30;
- an information program on their rights and obligations, on access to
secure and reliable channels for reporting irregularities, so as to receive appropriate organizational support, such as the "Internal Security Fund - Police" on the
prevention of corruption, which aims to promote tools for civilian surveillance
and investigative journalism and to provide technical and legal assistance to whistleblowers31.
In this context of concern, the Commission maintains the strategy of ensuring effective compliance with EU32 rules, considering that the European Network of Ombudsmen plays an important role.
This network, coordinated by the European Ombudsman, brings together
national and regional ombudsmen to promote good governance in the application
of EU law at national level.
4. Member States measures33
The common framework proposed by the Commission for Member
States intending to ensure whistleblower protection, including beyond the areas
covered by the proposal, consists of: Council of Europe principles in its recommendation, case law of the European Court of Human Rights The principles set
out in the proposal for a directive on the right to freedom of expression.
National rules on whistleblower protection bring a number of benefits:
• they increase accountability, transparency and good governance and facilitate the fight against corruption;
• bring benefits to the investment climate and increase trust in public institutions;
28

In the framework of a preparatory action by Parliament on cross-border investigative journalism,
EUR 1 million has been allocated to the European Center for Freedom of the Press and the Media
to carry out these activities. The project started on February 1, 2018.
29
http://cmpf.eui.eu/media-pluralism-monitor/, consulted on 1.10.2020.
30
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/organized-crime-andhumantrafficking
/corruption/experience-sharing-programme/index_en.htm, consulted on 1.10.2020.
31
https://ec.europa.eu/research/participants/portal/desktop/en/opportunities/isfp/topics/isfp-2017ag-corrupt.html, consulted on 1.10.2020.
32
Commission Communication "EU legislation: better enforcement for better results", quoted
above.
33
https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:52018DC0214&from=BG,
consulted on 1.10.2020.
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• provides citizens with the necessary legal clarity and certainty regarding
the protection available, providing assurance to potential whistleblowers and encouraging them to report. Experience at national level, as well as the available
evidence, indicates that there is a need to raise awareness of whistleblower protection rules. In addition to the adoption of the proposal for a directive, the Commission encourages Member States to consider additional measures, including
practical measures such as raising awareness and informing the general public.
5. Conclusions34
Currently, the protection afforded to whistleblowers at EU level is fragmented and unequal. At the end of 2018, only 10 EU Member States provided
full protection for whistleblowers. In other countries, the protection granted is
partial and applies only to certain sectors or categories of employees. The Commission proposal is based on the 2014 Council of Europe Recommendation on
whistleblower protection, which recommends that "Member States have a regulatory, institutional and judicial framework designed to protect persons who report a threat to the public interest or harm to the public interest", or disclose related information in the context of their employment relationship and sets out a
set of principles to guide Member States when introducing or reviewing such
frameworks.
In the same vein, in the "Conclusions on fiscal transparency" of 11 October 2016, the Council encouraged the Commission to consider possible future
action at EU level. Civil society organizations and trade unions have constantly
called for the adoption of legislation applicable at EU level to protect whistleblowers from acts in the public interest.
The Commission also undertook to take measures to protect whistleblowers from irregularities, such as journalists' sources of information, in the framework of the "Second Annual Colloquium on Fundamental Rights", held in November 2016, which focused on "Media pluralism and democracy".
While at EU level, the proposal for a directive provides for measures to
protect whistleblowers to ensure compliance with Union law in specific areas, the
Commission encourages Member States, when transposing the Directive, to consider extending its scope to other areas, and, at general level, to ensure a comprehensive and coherent framework at national level.
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