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Preface
Editors
Professor Jeton Shasivari, South East European University, Republic of
North Macedonia
Assistant Lecturer Balázs Hohmann, University of Pécs, Hungary

This volume contains the scientific papers presented at the 4th International Conference “Contemporary Challenges in Administrative Law from an Interdisciplinary Perspective” that was held on 21 May 2021 online on Zoom. The
conference is organized by the Society of Juridical and Administrative Sciences
together with the Faculty of Law of the Bucharest University of Economic Studies. More information about the conference can be found on the official website:
www.alpaconference.ro.
The scientific studies included in this volume are grouped into three
chapters:
• Regulatory trends in terms of administrative law today. The papers in
this chapter refer to: new liability tendencies in administrative law; the
opportunity control in administrative litigation – from theory to practice;
autonomy of administrative law in French and Romanian systems; controversial issues regarding the legal regime of incompatibilities of the locally elected officials; considerations regarding the legality of the administrative act issued by the court in order to administer the judicial activity;
current legislative references in the matter of public property lease contracts; jurisdiction of the courts to settle disputes concerning former dignitaries or civil servants.
• International practices and policies. This chapter includes papers on: recent developments of the European Union institutions: Consumer Policy
Advisory Group; considerations for the "Digital Single Market"; harmonisation of higher education system for the purposes of public administration efficiency improvement – some of the propositions for successful reform implementation; appointment of constitutional judges - a comparative law perspective; the impact of the government's restrictive
measures on the transparency of the administrative proceeding in the context of the COVID-19 Pandemic.
• National practices and policies. The papers in this chapter refer to: North
Macedonia looking for “the best electoral geography” for the parliamentary elections - controversies and perspectives; public procurement in

times of Pandemic COVID 19: the exception regime in Portuguese law;
application of exceptional measures, imposed by the state of emergency,
in Romania; proceedings on claims brought by state bodies as a special
type of administrative procedure in Ukraine; the English judicial system.
This volume is aimed at practitioners, researchers, students and PhD candidates in juridical and administrative sciences, who are interested in recent developments and prospects for development in the field of administrative law and
public administration at international and national level.
We thank all contributors and partners, and are confident that this volume
will meet the needs for growing documentation and information of readers in the
context of globalization and the rise of dynamic elements in contemporary administrative law and public administration.
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REGULATORY TRENDS IN TERMS OF
ADMINISTRATIVE LAW TODAY

New tendencies of liability in administrative law
Associate professor Elena Emilia ȘTEFAN1
Abstract
In the recent years, we are witnessing a formidable evolution of the legal concepts. Regardless of the legislative system we are in, one of the very current subjects is
legal liability in the citizen’s relationship with the state. The tendency we are currently
identifying is that liability has an increasingly interdisciplinary character. It is important
for law practitioners to know that in comparative law an interference of liability is seen
between several branches of law, for example, administrative law and environmental law,
due to the recent contribution of jurisprudence. Thus, in France, in a recent matter, very
broadly presented in the media, the Paris Administrative Tribunal established the state’s
liability for ecological damage caused to private persons. The direct impact of this favorable court decision was immediate, leading to legislative changes. The object of this study
is to analyze the interdisciplinary character of legal liability, with a focus on liability in
administrative law. By means of the research methods employed in this article, we shall
analyze the relevant legislation, doctrine and jurisprudence, in order to capture the
tendencies of liability in administrative law, from the national perspective, as well as from
the viewpoint of comparative law.
Keywords: Constitution, legal liability, ecological damage, administrative law,
tribunal.
JEL Classification: K23, K32

1. Introduction
The evolution of social life has its dynamics and law, on many occasions,
remains behind the evolution of the society and must adapt, must transform a
social need at the legislative level. Thus, we can speak of a certain openness of
the lawmaker to the needs of society and of an obligation to permanently update
the legislation. In the recent years, formidable evolution occurred in law. Now,
as never, in full pandemic, a movement is seen in the activity performed by both
individuals and the public authorities, from the physical spaces within the offices
of the institutions to a remove activity, performed via information technology
means.
For instance, the financial crisis brought about by the pandemic, generated confusion in the field of law, with respect to the working conditions, as well
as to multiple forms of legal liability, all challenged in court by the citizens. We
are currently talking about robots, the informatization of public administration,
1
Elena Emilia Ștefan - “Nicolae Titulescu” University of Bucharest, Romania, stefanelena@gmail.com.

Expanding Edges of Today's Administrative Law

12

call centers, states intending to exit consecrated unions - such as Brexit -, the
outlining of new rights and of new types of liability. What these transformations
have in common is interdisciplinarity.
If in the Constitution of the United States of America is inserted the right
to the pursuit of happiness, a concept much too abstract to be defined during years
2020-2021, the occurrence of exceptional situations, such as the global scale pandemic, generate not as much an ideal as that within the American Constitution,
but more a need for immediate, concrete, personal safety, to be provided by the
state for its citizens, via legal means.
That is why this study, in its three sections, going beyond the level of the
doctrine and considering the recent administrative jurisprudence in France, starts
from an objective reality, that of observing the tendencies of liability in administrative law, capturing the evolution of legal liability, in general, in order to form
the idea that administrative law undergoes permanent change.
2. Content of the paper
2.1. Short considerations on liability in administrative law
In the French doctrine2, liability is found as terminology under the name
“la responsabilite”, such as, when we are speaking about the liability of the state
we come across the expression “la responsabilite de l´Etat” or even “the liability
of public power3”. On the contrary, in the national legal system, the term used is
“răspundere” (T.N. liability) and not “responsabilitate” (T.N. responsibility, accountability). In general, the protection of the rights of the world citizens is established in the most important document within a state, namely the Constitution4.
The adoption of the Administrative Code5 in our country meant for the administrative law the regulation of administrative liability in a distinct section. Thus, in
Part VII, with the marginal title “The administrative liability” the legal regime of
this form of liability is regulated, confirming the three forms of liability, which
the greatest part of our doctrine, as well as of our traditional jurisprudence ana-

2
Pierre Laurent Frier, Jacques Petit, Precis de droit administratif, 4 ͤ edition, Montchrestien, Paris,
2006, Troisieme partie “Les contrepoinds jurisdictionnels de l´action administrative”, Sous-Partie
II “La portee des contrepoinds jurisdictionnels”, Chapitre 1 ”L´engagement de la responsabilite de
l´administration”, p. 489 and the following.
3
Georges Vedel, Pierre Delvolve, Droit administratif, Presses Universitaires de France, Paris,
1958, p. 446 and the following or Paul Duez, La responsabilite de la puissance publique (en dehors
du contrat), Paris, Librairie Dalloz, 1938, p. 342.
4
See, for example, Șt. Deaconu (coord.), I. Muraru, E.S. Tănăsescu, S.G. Barbu, Codex
constituțional. Constituțiile statelor membre ale Uniunii Europene, volumes I and II, “Monitorul
Oficial” Publishing House and Printing Press, Bucharest, 2015, p. 844 and p. 876.
5
Government Emergency Ordinance no. 57/2019 on the Administrative Code, published in the
Official Gazette no. 555 of 05 July 2019, as subsequently modified and completed.
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lyzed, namely: administrative-disciplinary liability, administrative-contraventional liability and administrative-patrimonial liability.
In this study, we will focus our analysis on the last form of administrative
liability, namely patrimonial liability, briefly considering the recent evolutions in
comparison law, from this point of view, namely France. There, the Administrative Justice Code was adopted6. Or, as noticed by an author, “the elaboration of
codes is a work of great importance in the evolution of law, culture and civilization of a nation, in general7”. Our attention was drawn by article 574 of the Administrative Code on the conditions for the exclusive liability of the authorities
and public institutions for the damages of material or moral nature caused as a
result of the organizational or functional deficiencies of certain public services,
strictly from the perspective of the jurisprudence evolution in France this year,
analyzed in the last section of this study.
Hence, we indicated in the French doctrine, “the possibility of the administered to obtained the reparation of the damages imputable to the public power
is an essential component in the state of law, through its practical value, the entire
theory of liability reflects a certain form of civilization8”.
In a more recent study, the causes generating dysfunctionalities in the
contemporary public administration were analyzed9. The author develops the
problematic of the causes of the legislative inflation from a very interesting perspective and, from this viewpoint, the study identifies a very current and important problematic, that of overregulating. Starting from this idea of legislative
inflation, in the author’s opinion, the following questions can be formulated:
“What happens when the state adopts regulations later declared unconstitutional?
Is there a liability of the state in this situation?” From the perspective of administrative law, we can give an answer, pointing, for example, to art. 52 of the Constitution (the right of the individual injured by a public authority), corroborated
with the Law of administrative contentious no. 554/200410 or from the perspective of civil law, namely, the triggering of the conditions of tort law, of article
1,381 of the Civil Code, which mentions: “every damages gives the right to reparation”.
In fact, social evolution also meant progress, seen only from the perspective of access to information, to the documentary research of the activity of public
6
Public information, available online at the address: https://www.legifrance.gouv.fr/codes/id/ LEGITEXT000006070933/, last accessed on 04.05.2021.
7
A. Iorgovan, Drept administrativ. Tratat elementar, volume I, Atlas Lex Publishing House, Bucharest, 1994, p.136.
8
Jean Rivero, Jean Waline, Droit administratif, 21ͤ edition, Dalloz, Paris, 2006, p. 403.
9
Mihai Bădescu, Legislative inflation - an important cause of the dysfunctions existing in the contemporary public administration, „Juridical Tribune – Tribuna Juridica”, Volume 7, Issue 2, June
2018, pp. 357-369.
10
Law of administrative contentious no. 554/2004, published in the Official Gazette no. 1154 of 7
December 2004, last modified by Government Emergency Ordinance no. 57/2019 on the Administrative Code, published in the Official Gazette no. 555 of 05 July 2019.
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administrations in different states around the world, which transparently display
public information. “Despite the fact that we are living in the age of Internet and
of wide-range access to electronic databases of legal documents and administrative jurisprudence of the national and European tribunals and courts, these capacities are not yet fully used (...)11”, is shown in another recent study. Or, as noticed:
„the important role of digitalization in the process of globalization must not be
denied, but must be accepted as unavoidable12”.
2.2. Recent evolutions of the doctrine regarding legal liability
We believe to be currently witnessing a reconfiguration of the classical
division of law, between public and private law, as a result of an increasingly
strong interdisciplinarity tendency. For example, in the specialty literature, an
author analyzes “international administrative law13”. On the other hand, there is
increasingly more European jurisprudence regarding the state and the public authorities14 and, in this sense, we mention the opinion: “The Court of Justice consecrated, for the first time, the principle of the liability of the member states for
the breaching of the European Union law in the Francovich judgment, in 199115”.
In fact, in the doctrine there is action to observe tort law with respect to the European Union administration16.
From another angle, in the specialty literature, a form of legal liability
emerged in the field of internet17 regarding the protection of personal data is being
analyzed. In this study it is shown that: “There were several precedents for the
settlement of problems occurred in the field of internet, even though most questions remain unanswered. Especially questions regarding liability for the dysfunctionality of the connected devices and for the accidents caused by them, liability
11
Robert Siucinski, Administrative procedure as a key factor in development of control over administrative power - a European perspective, „Juridical Tribune – Tribuna Juridica”, Volume 10,
Issue 3, December 2020, pp. 363-376.
12
Augustin Fuerea, The European legal dimension of globalisation in the digitalage, published in
collective volume In Honorem Viorel Ros. Studies of Private and Public Law, coordinators Ciprian
Paul Romițan and Paul-George Buta, Hamangiu Publishing House, Bucharest, 2021, p. 57.
13
Jakub Handrlica, Two faces of “international administrative law”, „Juridical Tribune – Tribuna
Juridica”, Volume 9, Issue 2, June 2019, p. 373.
14
For details, see Roxana Mariana Popescu, The case-law of the CJEU on the concept of 'public
administration' used in Article 45(1) of Regulation (EC) No 1493/1999 shall be as follows: (4)
TFEU, in CKS ebook 2017, pp. 528-532.
15
Roxana Mariana Popescu, Introduction to European Union law, Universul Juridic Publishing
House, Bucharest, 2011, p. 214.
16
Cătălin Silviu Săraru, European administrative space - recent challenges and evolutions prospects, Adjuris International Academic Publisher, Bucharest, 2017, pp. 124-127, public information
available online at the address: http://www.adjuris.ro/editura_en.html, last accessed on 05.05.2021.
17
Kateryna Nekit, Denis Kolodin, Valentyn Fedorov, Personal data protection and liability for
damage in the field of the internet of things, „Juridical Tribune – Tribuna Juridica”, Volume 10,
Issue 1, March 2020, pp. 80-93.
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for the loss of information (…)18”.
We notice the concerns of the doctrine in comparative law for the analysis of an interesting form of liability of the state for nuclear damages19.
In the national doctrine there is currently more talk about climate law20
and about the historical liability of states (...)21. In fact, the quoted author notices
a very interesting thing, namely that it is considered that the risks and difficulties
associated to the climate changes generate a vast process of reconfiguration and
conceptual elaboration in disciplines as varied, as important, such as philosophy,
law, ethics, political science or international relations22”. Actually: “the conflicts
and tensions caused by the ecological-social evolutions, disturbances and complications of climate already make the object of an international contentious in
the process of being individualized as such and which calls for specific
knowledge and approaches23”.
In the same order of ideas, another study develops the problematic of
liability in environmental law24. Thus, the author shows, “the environmental policy of the European Union is based on a series of principles, including that of
precaution, prevention, diminishing of pollution25 from the source, as well as that
of the polluter’s liability26”. In fact, “the environmental problems we are currently
facing have no precedent and are so serious that they require action from all involved parties27“. No later than year 2004, the date of the European adoption of
the “the polluter pays directive”28, steps are being made in Romania for the har-

18

Kateryna Nekit, Denis Kolodin, Valentyn Fedorov, op. cit., p.86.
For details, see Gabor Kecskes, The concepts of state responsibility and liability in nuclear law,
in „Acta Juridica Hungarica”, Budapest 49, no. 2, 2008, pp. 221-252.
20
Mircea Duțu. Climate law. Legal regime for combating and combating global warming and
adapting to the effects of climate change, Legal Universe Publishing House, Bucharest 2021, p.
362.
21
Ibid, p.41
22
Ibid, p.42.
23
Ibid, p.44.
24
Andreea Stoican, The natural environment. The development of an institutional protection framework- a permanent concern of the European Union, „Juridical Tribune – Tribuna Juridica”, Volume
10, Issue 1, March 2020, pp. 94-101.
25
See also Lucreția Dogaru, The relationship between environmental protection and economic
growth from the perspective of sustainable development, in Kristine Strada-Rozenberga, Maria do
Rosário Anjos (eds.) Current Issues in Business Law. Contributions to the 8ͭʰ International Conference Perspectives of Business Law in the Third Millennium, Adjuris International Academic Publisher, Bucharest, 2018, pp.11-20, public information available online at the address:
http://www.adjuris.ro/editura_en.html, last accessed on 05.05.2021.
26
Andreea Stoican, op. cit, p. 94.
27
Chersan I.C., Dumitru V.F., Gorgan C. and Gorgan V., Green public procurement in the academic literature, „Amfiteatru Economic”, 22 (53) p. 84, DOI: 10.24818/EA/2020/53/82.
28
Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on liability
for the environment regarding the prevention and reparation of environmental damages. Public information available online at the address: https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?
uri=CELEX:02004L0035-20130718&from=EN, last accessed on 04.05.2021.
19
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monization of the legislation. A few months ago, in December 2020, the Government Decision for the establishment of the return guarantee system for primary
single-use packaging29 is in the stage of public debate. The return guarantee system – in original, S.G.R., is, in the view of the regulation draft, “a form of extended liability of the producer, by means of which the economic operators (...)
hereinafter called producers, take liability for the collection of the packaging used
in order to sort, treat and recycle it (...)”.
2.3. Evolutions of the state’s liability in the French administrative
law
According to the specialty literature, “two decisions are considered historical in the matter of liability: the Blanco Decision, in year 1873, by means of
which the State Council declared itself competent to judge the liability of the
administration according to the special rules of administrative law, and not following civil law, and the Tomaso Greco Decision, in 1905, through which the
principle of the liability of administration was extended to also cover the acts of
authority30”. In fact, we remind that “the legal institution of the administrative
contentious appeared as a consequence of reorganizing the powers within the
state (…) and was first regulated in France, when the State Council and the prefecture councils were established in 179031”.
As also shown in our doctrine, “in French law, the Blanco Decision in
1873, of the Tribunal for Conflicts (court empowered to settle the competence
conflicts occurred between the administrative contentious courts and the ordinary
courts), is at the origin of a true jurisprudential revolution, radically changing the
perspective in the matter of the state’s liability for damages32”. On the other hand,
the Blanco Decision “is often considered as the fundament of the French administrative law”, points out the Tribunal for Conflicts in France33.
Concretely, the content of the Blanco Decision referred to the fact that
“for the damages caused to individuals by the acts of persons performing certain

29
Public information available online at the address: http://www.mmediu.ro/articol/mmap-supune
-dezbaterii-publice-proiectul-de-hg-pentru-stabilirea-sistemului-de-garantie-returnare-pentru-am
balaje-primare-nereutilizabile/3799, last accessed on 04.05.2021.
30
Paul Duez, La responsabilite de la puissance publique, Paris, 1927, p. 126; D. E. Tarangul, Tratat
de Drept administrativ român, “Glasul Bucovinei” Printing Press, Cernăuți, 1944, p. 12; J. Rivero,
J. Waline, Droit administratif, Ed.14, Precis Dalloz, Paris, 1992, p. 230 apud A. Iorgovan, Administrative law. Basic treaty, vol. III, Proarcadia Publishing House, Bucharest, 1993, p. 282.
31
Valentin I. Prisăcaru, Contenciosul administrativ român, All Publishing House, Bucharest, 1994,
p. 5.
32
Dana Apostol Tofan, Drept administrativ, volume II, 5th edition, C.H. Beck Publishing House,
Bucharest, 2020, p. 366.
33
Public information available online at the address: http://www.tribunal-des-conflits.fr/ decisionsquelques-grands-arrets.html, last accessed on 04.05.2021.
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public services, the principles established by the Civil Code for the relations between private individuals cannot be applied; this liability is neither general, nor
absolute. It has special rules varying depending on the needs of the service and
the need to conciliate the rights of the state with private law”34. “Such a liability
of public authorities was subjected to a special set of public law rules”, as mentioned by the specialty literature35.
148 years after the famous Blanco Decision36 of the Tribunal for Conflicts, on the date of 08 February 1873, we are witnessing, also in February, in
year 2021, how the French judge makes another important decision regarding the
liability of the state.
From the press release of 3 February2021 we learn that the Administrative Tribunal in Paris released for the press a summary of the court order in the
highly publicized general interest case called “The business of the century” (L'Affaire du Siecle). The matter is interesting, as we shall see, from the press release:
“The French state was found liable for not being able to fulfill its commitments
to combat global warming37”.
Thus, in short, on 3 February 2021, the Administrative Tribunal in Paris
made public the reasons why the French state was found guilty of ecological damages:
“By means of a decision of 3 February 2021, the Administrative Tribunal
in Paris acknowledged the existence of an ecological damage with respect to climate change. The court considers that the partial failure of the French state to
fulfill the objectives set for the reduction of the emission of greenhouse gases
triggers its liability.
In March 2019, 4 NGO’s (....) submitted four petitions before the administrative court in Paris to establish the deficiencies of the French state in its fight
against climate change, to obtain its ordering not only to the reparation of the
moral damage, but also ecological damage, and to put a stop to the state’s breach
of its obligations.
After deciding that the action for the reparation of damages, established
by the Civil Code, is admissible and open against the state, the tribunal estimated
that the existence of such a damage, not challenged by the state, is manifested by
the constant increase of the earth’s global average temperature, responsible for
the changing of the atmosphere and its ecological functions.
34

Rene Chapus, Droit administratif, Montchrestien, Paris, 1988, tome II, p.978, apud Verginia
Vedinaş, Drept administrativ, 5th edition reviewed and updated, Universul Juridic Publishing
House, Bucharest, 2009, p. 288.
35
Cătălin Silviu Săraru, Considerations on the public services in the XXI century, „Juridical Tribune
– Tribuna Juridica”, Volume 6, Special Issue, October 2016, p. 161.
36
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Then, the judges examined if there is a causality link between these ecological damages and the alleged failure of the French state in the fight against
climate change. They considered that the state should be held liable for a part of
these damages, if it did not fulfill its commitments to reduce the emissions of
greenhouse gases.
On the matter of the reparation of the ecological damage, the tribunal
stressed that such compensation is first performed in nature, the interest-damages
being granted only in case of the impossibility or insufficiency of the reparation
measures. For this reason, it rejected the conclusions of the associations requesting financial compensation for these damages.
On the other hand, the tribunal considered that the plaintiffs were entitled
to request the reparation in nature of the ecological damage caused by the default
on the objectives set by France regarding the reduction of the emissions of greenhouse gases (...). Finally, the tribunal established that the French state did not
honor its obligations to combat global warming to the detriment of the collective
interests defended by each of the petitioner associations”38.
Therefore, the “Tribunal in Paris ordered the French state to pay to the
NGO’s (s.n. the 4 plaintiff associations) the amount of 1 euro requested by each
of them, as compensation for the moral damage suffered by them39”. Thus, in this
matter, the compensation the state was ordered to pay is symbolic, in comparison
to the huge victory of the plaintiffs against the state, with reverberations in the
mass media40.
It seems that this court decision of the Administrative Tribunal also contributed to the taking of the necessary steps to modify the legislation in France.
For example, the so-called “Loi Climat41” created much effervescence among the
population. In addition, this year, the organization of a referendum is awaited, for
the review of the Constitution regarding the environmental protection, respectively the change of article 1 of the Constitution42, which should have the wording: “guarantees the protection of the environment and of biological diversity, as

38

Ibid (s.n. own translation).
Ibid (s.n. own translation).
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well as fights against climate imbalances43”. Previously, in 2019, the State Council acknowledged the state’s liability for the enforcement of a law later declared
unconstitutional (s.n. by the Constitutional Council), however, with the observance of certain conditions44.
3. Conclusions
As derived from the analysis, one of the conclusions is that, in France,
the contribution of jurisprudence in administrative law is high, compared to that
of the lawmaker, such as the echoes of historical decisions are remembered to
nowadays.
The need of individuals to be protected by the state, by means of the public authorities, through efficient legal means, which consider not only the present,
but also the protection of future generations, is emerging as imperative. Administrative law, a young branch of law, compared to criminal and civil law, of
French inspiration, gives us the opportunity, also in the present, to look at the
reality dominating France: the change of paradigm in the citizen-state relationship, in the sense that we increasingly see the state as subject of legal liability and
condemned in court by the administrative judge, for defaulting on its obligations.
In fact, we are witnessing the sketching of new types of legal liability, as a consequence of the evolution of society, however characterized by interdisciplinarity
between the different branches of law. These directions of liability in administrative law, in comparative law, only briefly presented, can capture at first sight the
fact that administrative law is undergoing permanent changes.
As noticed also on another occasion, “in the matter of the state’s liability,
a reality dominating France became apparent. (…) The importance of the activity
of jurisprudence in the matter of liability (…) was greater than that of the law,
fact which cannot be derived from the analysis of the Romanian legal system45”.
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The opportunity control in administrative litigation – from theory to
practice
Lecturer Anamaria GROZA1
Abstract
Subject to debates from the point of view of its performance and intensity, the
judicial control over the opportunity of administrative acts is, in our opinion, necessary
in a state governed by the rule of law. Law 554/2004 contains legal institutions that impliedly enshrine this control. Its implementation raises the problem of the criteria to
which courts can refer. The criteria, although different from one case to another, can be
systematized. Thus, the evaluation of the consequences of complying with the legal norms
with a judicial force superior to the administrative act offers a clear parameter within
which public authorities can assess the adopted acts. Secondly, the action of the administration generally takes place in a Member State of the European Union, within a set of
principles, such as non-discrimination, transparency of the decision-making process, lack
of arbitrariness, impartiality of the administration, respect for legitimate expectations,
predictability, consistency, proportionality of the measure with the objective, etc. Thirdly,
administrative acts and operations must respect a fair balance between public interest
and private rights/ interests affected by them. The performance of this control in the context of two cases we selected led us to some conclusions which have, we believe, a high
degree of applicability: the opportunity character of an administrative act must result
from the content of the act itself or from acts preceding its adoption and the limits of the
appreciation power of public institutions may result from judgments (too). Our research
is descriptive and explanatory, including a case study. The use of case law data (somehow
abandoned in the doctrinal dispute) brings new perspectives on the approach to the opportunity control.
Keywords: administrative act, administrative litigation, judicial control of legality, judicial control of opportunity, excess of power, proportionality.
JEL Classification: K410

1. Introduction
The opportunity control represents one of the most difficult challenges of
the administrative litigation. It doesn’t t result explicitly from the Law 554/2004
of the administrative litigation, but the law contains judicial institutions which
consecrate indirectly this control. The first objective of the study is to identify the
grounds which make possible and even necessary this control in the administrative litigation. In this regard, we will define the opportunity control and we will
examine doctrine and legislation, especially Law 554/2004 (Section 1). Secondly,
1
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we will analyse the criteria according to which the administrative judge can verify
opportunity of administrative acts (Section 2). In the third section, our attention
will be focused on jurisprudence (Section 3). The new of the approach consist in
reuniting theoretical and the practical aspects of a law problem in a unique study,
underlying the interdependences of the two approaches. Judicial theory and practice of tribunals’ influences reciprocally. As regards the control of opportunity,
doctrine has been limited often to verify if this control can be done, from the
perspective of power separation in the State. Observing how this control was done
in two cases revels new perspectives of theoretical approach and, thus, the premises of developing research on this issue are growing.
2. The opportunity control in administrative litigation - a consequence and a necessity of the state governed by the rule of law
The rule of law makes it possible for courts to control the excess of power
(regardless of its nature). Only in this way does the democratic organization of
society become possible. The Romanian Constitution guarantees the judicial control of the administrative acts of public authorities, by way of administrative litigation, and the competence of the administrative litigation courts to decide on the
requests of the persons injured by administrative acts or by ordinances declared
unconstitutional2. The limits of judicial control are not, however, unanimously
accepted in the Romanian doctrine and case law.
At the doctrinal level, the theories of the Bucharest School and the Cluj
School distinguished themselves. The representatives3 of the Bucharest School
argued in favour of a judicial control over the administrative acts, both in terms
of legality and in terms of opportunity. They justified the theory developed by
interpreting opportunity as a condition of legality of administrative acts. On the
other hand, the representatives4 of the Cluj School considered that the courts
could not exercise the opportunity control of administrative acts, because only
the administration could appreciate the opportunity, otherwise the principle of the
separation of powers in the state would be violated.
The reconciliation of the two theses was done in a remarkable article, by
a representative of the Babeș-Bolyai University, who concluded that the opportunity of the administrative act could be appreciated by the administrative litigation court, if the act in question was issued with excess of power5. The author
2

Art. 126(6) of the Constitution.
Antonie Iorgovan, Treaty of Administrative Law, vol. II, All Beck, Bucharest, 2005, p. 48. Dana
Apostol Tofan, Administrative law, C.H. Beck, ed. 5, Bucharest, 2020, vol. II, p. 21.
4
Rodica Narcisa Petrescu, Administrative law, Hamangiu, Bucharest, 2009, p. 337; D. C. Dragoș,
Discussions on the possibility of annulment of an administrative act on the grounds of inopportunity, "Revista Transilvană de Științe administrative", no. 1 (10) 2004, consulted on-line at
http://rtsa.ro › index.php › rtsa › article › download, last accessed on 29.04.2021.
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points out, instead, that certain components of the power to issue an administrative act completely escape the control of the court. This reasoning has also been
reflected in case law. “In principle, the jurisdictional control cannot be exercised
over the freedom of appreciation given by the legislature to the administration as
to the substance of the act; on the contrary, it can be easily exercised over the
forms and procedures that the administrative body must follow, even in the situations in which the law has given it a wide discretionary power over the substance”6.
An intermediate opinion was expressed by the Transilvania University of
Brașov. In a complex study, the representatives of the Transilvania University
argued that opportunity could not represent a condition of legality of the administrative act, but, in exceptional situations, it could be controlled by the courts,
“especially when the legality is affected and when, practically, it acts with excess
of power, in this case good administration being excluded”7.
The opportunity of administrative acts has not benefited from a unitary
definition either. The administrative code complicated this situation by introducing terms such as the need to adopt administrative acts or the validity of administrative acts, without providing their definition. In a study, these terms were interpreted as having the same meaning as the opportunity of administrative acts8. The
opportunity is “that margin of freedom left to the free appreciation of an authority
so that, by virtue of attaining the aim indicated by the legislature, it may resort to
any means of action within the limits of its competence”9. Opportunity is the possibility of choosing between several possible variants, and as a consequence, it
will be more intense or less present depending on the wording of the legal norm
for the enforcement of which the administrative act is issued, the permissive or
restrictive-imperative character of it.
Opportunity is reflected in the quality of the administrative act. It expresses its capacity to respond optimally to social needs, to be current10, in accordance with the constantly changing needs of society11. When assessing opportunity, both the administration and the courts must identify the purpose of adopting the act and the social need met, must assess and prioritize the public interests
„Studia Universitatis Babeș-Bolyai, Serie Jurisprudentia” no. 2/2009.
6
C. A. Bucharest, Dec. no. 3643/2016, cited in the study Legality – opportunity, the relationship
between them in the administrative act and the identification of risk factors in order to ensure good
administration – LOABUN accessed at https://www.unitbv.ro/documente/cercetare/rezultatelecercetarii/rapoarte/Raport_final_Drept_Saramet_proiect_ghid_15.10.2019.pdf, last accessed on
29.04.2021, pp. 67-68.
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at stake. In other words, they must interpret the legal norms in their spirit.
Although Law 554/2004 on administrative litigation does not explicitly
recognize the power of the judge to control the opportunity of administrative acts,
it introduced legal institutions and concepts that allow such control. The opportunity control aims at (and moderates) precisely the excess of power of the administrative authorities, and Law 554/2004 introduced the excess of power as a
basis for action in administrative litigation. It is defined as “the exercise of the
right of appreciation of public authorities by infringing the limits of the competence provided by law or by violating the rights and freedoms of citizens”12. The
excess of power is also present in the definition of the notion of unjustified refusal
to decide on a request, assimilated to unilateral administrative acts. The unjustified refusal to decide on a request, which opens the way for contentious action,
being an assimilated administrative act, is “the explicit expression, with excess
of power, of the will not to decide on a person’s request; it is assimilated to the
unjustified refusal and non-execution of the administrative act issued as a result
of the favourable decision on the request or, as the case may be, the prior complaint”13.
“It is recognized in the doctrine that the issue of the limitation and freedom of the administration is one of the most controversial issues of administrative
law (questio diabolica). It is about finding a balance between two conflicting objectives. On the one hand, the administration must have a certain space of freedom to fulfil its tasks. On the other hand, the excessive freedom granted to the
administration can lead to a violation of the fundamental rights of an individual”14. Law 29/199015 did not recognize the private interest as the basis for bringing an action in administrative litigation. The subsequent democratic evolution of
the Romanian society led to the recognition of the exercise of judicial control
even in the situation in which only legitimate private interests were injured. Although the private interest was defined in relation to the realization of a future and
predictable, foreseeable right, its recognition is a strong additional argument for
the opportunity control. The excesses of the administration or only its options can
harm private interests in particular, and not subjective rights, more obvious and
stronger by their legislative enshrinement.
Law 554/2004 also contains another ground for the opportunity control.
Courts may require public authorities and institutions to issue administrative acts
and/or perform administrative operations. In accordance with art. 18(1) of Law
554/2004, “the court (...) may, as the case may be, annul, wholly or partly, the
administrative act, oblige the public authority to issue an administrative act, to
12

Art. 2(1) letter n) of Law 554/2004.
Art. 2(1) letter i) of Law 554/2004.
14
Study, p. 48 and the doctrine cited there.
15
Law 29/1990 on administrative litigation, published in the Official Gazette. no. 122/8 Nov. 1990.
The normative act was in force from December 8, 1990, to January 5, 2005, being repealed and
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issue another document or to carry out a certain administrative operation”. “The
administrative litigation courts have rightly considered that the text of article 18
(of Law 554/2004 – our emphasis), is interpreted by direct reference to article 2
letter n), as amended by Law 262/2007, by way of the systemic and teleologic
interpretation. The corroboration of the two texts confers on the administrative
litigation court the prerogative to exercise a control of legality and opportunity/validity over the administrative act challenged by the injured person in his
right or legitimate private interest, more exactly, the aim is to meet the conditions
of proportionality between the purpose pursued by the legislature and the means
used. (...) But the examination of the legality and prior administrative operations
also implies, ipso facto, and by direct correlation with the provisions of art. 2
letter n) of the law, the examination of the grounds, opportunity to conclude these
administrative operations, starting from the principle of the priority of public interest in the field of administrative law, in terms of time, place, conditions, duration, quality of life and public interest”16.
Another powerful source of the recognition of the possibility for courts
to exercise the opportunity control over administrative acts is the very fundamental right to a fair trial. The European Court of Human Rights has described administrative litigation as referring to “civil rights and obligations” or “charges in
criminal matters”, a qualification which entails the application of guarantees of
the right to a fair trial. An essential component of the jurisdictional function is
the power of full jurisdiction. A court must have this power. It allows the examination of the merits of the case, both in terms of factual and legal issues and the
reform of the decision of the lower body. The Court initially held that courts
whose status did not enable them to know the merits of a case, to correct errors
of fact and the proportionality between guilt and sanction17, or to assess matters
of fact18, did not represent courts because they did not enjoy full jurisdiction.
Subsequently, the European Court returned to this case law, considering that the
impossibility for another court to control the factual elements of a case, did not
detract from its “obvious” character as a court19. For the European judge, “the
extent of the control seems to depend on the existence of a discretionary competence of the administration in question, (...) on the margin of maneuver of the
administration”20. Blocking the courts from exercising a thorough control of administrative acts contradicts the need for the judge to effectively examine the
16
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case. This component of judicial control seems to “censor political choices and
temper any abusive, discretionary tendencies of state structures”21 when the law
can be formally complied with.
In conclusion, “courts may censure the manner in which public authorities exercise their right of appreciation by sanctioning unfair administrative procedures, the breach of legitimate expectations, the misuse of discretion by misappropriation of the purpose of the law, the failure to state reasons or insufficient or
inadequate motivation of decisions, the unreasonability or disproportionality of
measures. In all these cases, if the court annuls an illegal administrative act or
finds that an application is unjustified, the judgment is not limited to obliging the
public authority to re-evaluate the situation, but may establish, depending on the
elements of the case, the coordinates of the new administrative decision to be
adopted (...) without such provisions contained in the judgment being considered
as interfering with the activity of the public administration”22.
3. The opportunity control - exercise criteria
Legal norms cannot govern all social relations. Their concrete application
is not a uniform, mechanical process, but is done according to the assessment of
social reality. From this point of view, it is necessary for the authorities and institutions that organize the application of the law and apply it in concreto to be
recognized an appreciation power, improperly called in our opinion a discretionary power. This appreciation power must be framed by certain general principles
and controlled from the outside, so that those who hold it cannot use it abusively,
subjectively, to achieve personal or group interests under the guise of public interest. “It is recognized today that the role of the executive in most countries of
the world, including the democratic ones, has increased, which means that the
public authorities and institutions through which it fulfills its constitutional role
and exercises its specific powers will try more and more assiduously to force the
limits of the discretionary power that has been recognized to them”23. In Romania, the political factor is present in the public administration and represents a
strong cause of the misuse of the appreciation power. Unlike the public administration, the courts are apolitical and therefore much more objective. On the other
hand, access to the judiciary is achieved in a way which differs from access to
public positions and dignities, which guarantees a better knowledge of the legal
norm.
In the doctrine, the issue of the absence of reference criteria according to
p. 206.
21
CCR Decision no. 70/2000, published in the Official Gazette Part I, no. 334/19. 07. 2000.
22
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which the courts can exercise the opportunity control has been raised. “If, as regards the legality of administrative acts, the assessment of this quality is made by
relating the administrative act in question to the normative act with superior legal
force, including the law, in the case of opportunity, such a precise criterion is
absent”24.
In our opinion, the criteria according to which this control is exercised
vary from one case to another. One criterion is to assess the consequences of
complying with legal rules with superior legal force, consequences which may
dictate one option or another. Regarding this criterion, the Bucharest School has
the merit of having captured the close connection between legality and opportunity. By correctly interpreting the legal norm, both in its letter and in its spirit,
the options available to the administration are often limited.
Secondly, the judge must verify whether individual rights and legitimate
private interests have been respected, whether the reasonable balance between
the public interest and these private rights and interests has been respected. The
public interest cannot be achieved at random, but with the care that the legitimate
interests of individuals are also achieved or at least they should not be harmed
more than it is necessary and proportionate to achieve the public interest. Another criterion may be the degree of efficiency attained by the administrative act,
in the field of the social relations it has an impact on.
Thirdly, the organization of the law enforcement and the actual enforcement is done, in a state governed by the rule of law, with the observance of certain
principles: the public interest prevails (but it does not crush private interests, it is
in a position of balance with them); non-discrimination, decisional transparency,
lack of arbitrariness, impartiality of the administration, observance of legitimate
expectations, predictability, consistency, proportionality of the measure with the
objective to be achieved; etc. According to the Administrative Code, the general
principles applicable to public administration are legality, equality, transparency,
proportionality, satisfaction of the public interest, impartiality, continuity, adaptability25. Compliance with these principles should result from the preamble to the
administrative act. The need to adopt the act, the justification of the form and
content of the act should be expressed by public authorities and institutions. The
Administrative Code and/or Law 24/2000 on the norms of legislative drafting for
the elaboration of normative acts could provide in this sense. A positive element
is the way in which the categories of administrative acts that can be issued in
relation to civil servants26 were regulated in the Administrative Code. Thus, the
opportunity of the administrative act is justified and a partial framework is drawn
up for a possible judicial control of opportunity. At the same time, arbitrariness
in the adoption of administrative acts is discouraged. At this point, it is quite clear
that opportunity is different from legality. An administrative act may be adopted
24

Dana Apostol Tofan, op. cit., p. 21.
Art. 6 – 13 of GEO 57/2019 on the Administrative Code.
26
Art. 529 – 535 of the Administrative Code.
25
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in compliance with the formal provisions of the law, but it may not be appropriate
(not to correspond to the spirit of the law, its teleological and systemic interpretation).
The observance of the principle of proportionality is a powerful vector
of opportunity. A cardinal principle for any legal system, proportionality helps
courts to observe administrative measures that do not pursue a legitimate aim or
are not appropriate to the aim pursued; they go beyond what is necessary for this
purpose; they do not benefit from a rational justification of the measure, they
restrict rights and interests without proper justification. “The practice of administrative litigation courts in recent years is part of a natural course of application
of the principle of proportionality in administrative law relations, a principle according to which the measures ordered by public authorities must not exceed the
limits of what is necessary and appropriate to achieve public interest, so that the
inconveniences caused to the individual are not excessively burdensome in relation to the aims pursued by the action of the administration”27.
4. The opportunity control - relevant aspects from the case law
4.1. The opportunity character of an administrative act must result
from the act or acts preceding its adoption
By the application registered under no. (...) /2019, at the Olt Tribunal Civil Section II of administrative and fiscal litigation, the claimant SC C. A. O.
SA sued the Court of Accounts of Romania, defendant, requesting the annulment
of the administrative acts issued by it.
In fact, the Court of Accounts replied to the claimant, inter alia, that she
had acquired legal services without complying with legal provisions. In accordance with art. 1 of GEO no. 26/2012, the commercial companies with full or majority state capital, as well as the autonomous administrations that have in their
organizational structure their own personnel specialized in the legal field cannot
acquire legal consultancy, assistance and/or representation services. As an exception to this rule, in duly justified situations, in which the legal activities of consultancy, assistance and/or representation necessary to national enterprises, national companies and commercial companies, as well as autonomous administrations cannot be provided by the legal staff employed in these entities, services of
this kind may be purchased, as provided by law, only with the approval and mandate of state representatives or administrative-territorial units in their governing
bodies: by the main coordinator authorizing officer, in the case of those to whom
the state is a whole or majority shareholder; by the local councils, county councils
or the general council of the Bucharest municipality, as the case may be, for those
in which the territorial administrative units hold in whole or in majority the share
27

Gabriela Bogasiu, op. cit., p. 520.
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capital. In this case, the representatives of the Court of Accounts considered that
the approval of the local council was lacking and that the contracting of legal
services was not appropriate, because the claimant had legal advisers, who were
not consulted on the possibility of resolving the claimant’s legal problems, prior
to contracting legal services.
The claimant showed that the approval of the acquisition of external legal
services by the Local Council of Slatina Municipality was made by Decision no.
.../30.10.2014. The request for an approval and the approval itself took into account the fact that the claimant entered into legal relations that went beyond the
usual activity and which involved a complex team of legal advisers with various
specialties - public procurement, administrative litigation, FIDIC disputes, etc.
and representation before the High Court of Cassation and Justice. The claimant’s
legal advisers did not have the experience and specialization necessary to deal
with these cases.
In reply, the defendant pointed out that Decision no. .../30.10.2014 did
not cover the calendar years that were subject to the control of the Court of Accounts. The legal assistance contracts were concluded without proving any duly
justified situations, for each case, resulting from debates and consultations with
the legal departments, existing in the company, from which to result that the legal
consulting activities, assistance and/or representation activities, necessary for the
company could not be ensured by the legal staff employed in this unit.
The above case was not definitively resolved by the courts, being at the
end of the second cycle of the trial, after the quashing of the sentence of the first
instance court by the Craiova Court of Appeal and the referral for retrial (more
precisely, during the drafting of the sentence pronounced in the second procedural
cycle).
In this case, things were greatly simplified because the contracting of legal services by the local council had not been approved, as the non-fulfillment of
this legality condition makes the requirement of opportunity (proof of solid situations) no longer need to be examined. In the event that, however, the local council had approved the purchase of those services and the Court of Accounts found
that the need to purchase them had not been established, the administrative litigation court was charged with completing an opportunity control. It must be said
that a significant part of the administrative acts challenged by the claimant concerned the lack of opportunity to conclude legal assistance and representation
contracts. The judge could not have refused to adjudicate a dispute in which the
analysis of the opportunity of administrative acts was required, because he would
have committed an act of denial of justice. What caught our attention in this case
was the absence of documents proving the need and seriousness of contracting
legal services, including the absence of any mention of opportunity. However, in
the absence of elements justifying the opportunity of carrying out certain administrative operations, of adopting certain acts or measures, they appear to be arbitrary.
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Unlike the situation of lack of justification of the opportunity, if the institution or public authority (the company with full state capital in this case) justifies and proves the elements that were the basis of its appreciation, which seem
credible, conclusive, the court could not censor the option to take a measure/adopt
an act (in this case, the contracting of external legal services). Therefore, the control of the court would stop at the actual appreciation, if it is supported by a minimum of conclusive elements for the judge.
4.2. The limits of the appreciation power of public institutions may
result from court judgments
By the civil sentence no. (...)/2019, the Olt Tribunal admitted the action
filed by the claimant P. P. in contradiction with the Sanitary Veterinary and Food
Safety Directorate of Olt and annulled decision no. .../2018 issued by the CEO of
DSVSA Olt. At the same time, the defendant was obliged to issue a new decision
by which the claimant would be appointed to the public management position of
head of the Office for the Official Control of Animal Health and Welfare within
DSVSA Olt, with the payment of salary differences between the salary rights due
as head of office and the rights that the claimant received in the exercise of the
public executive function established by decision no. .../2018, rights updated with
the inflation index from the date of issuing the contested decision and until the
appointment to the public position.
Against this sentence, the Sanitary Veterinary and Food Safety Directorate of Olt declared a second appeal. The Craiova Court of Appeal admitted the
appeal, partly quashed the appealed sentence and re-judged, rejecting the request
to oblige the defendant to issue a decision appointing the claimant as head of the
Office for the Official Control of Animal Health and Welfare within DSVSA Olt
and obliged the defendant to pay to the claimant the salary differences resulting
from the exercise of the public executive position she held and the position she
would be appointed to. The other provisions of the sentence were maintained.
The claimant invested the administrative litigation court with a claim
dealing with the annulment of decision no. .../2018 issued by the CEO of DSVSA
Olt, regarding her appointment to the public executive position of counselor, following the reorganization of the institution, and the obligation of the defendant
to issue a new decision to appoint her the head of the Office for the Official Control of Animal Health and Welfare within DSVSA Olt, as well as the granting of
salary differences. Prior to decision no. .../2018, the claimant held the public management position of head of service - the Official Animal Health Control Service.
By Order of the President of the National Sanitary Veterinary and Food Safety
Authority no. 49/4.05.2018, a new organizational structure and the Regulation on
the organization and functioning of the county sanitary-veterinary and food safety
directorates were approved. By Order no. 919/2018, the organizational and function structure of DSVSA Olt was approved.

Expanding Edges of Today's Administrative Law

32

Following this administrative reorganization act, the defendant issued the
decision no. .../2018, by which the claimant was appointed to the public executive
position of counselor, holding in the content of this decision, the provisions of
art. 99(5) of Law 188/1999 on the Statute of civil servants28. The court of first
instance rightly held that the legal basis indicated in the decision (art. 99 par. 5 of
Law 188/1999) was not corroborated with any of the hypotheses provided by art.
99(1) letters b), c) and e) to which art. 99(5) makes reference, so that the measure
ordered was illegal. At the same time, the decision to appoint to the public position was not preceded by an administrative act of dismissal from the previous
public position, as provided by art. 99(1) of Law 188/1999.
The defendant also invoked the reorganization of DSVSA Olt, a context
in which the matter is governed by art. 100 of Law 188/1999. The defendant institution had the obligation to comply with the procedure laid down by those legal
provisions, in the event that the reason for dismissal was reorganization. In deciding on the second appeal, the Court of Appeal held that the decision to appoint
the applicant to the new public position was null and void because the procedure
provided by law for its issuance had not been complied with.
The Court of Appeal considered that the defendant institution had an obligation to determine whether, in the case in question, the cause of staff reduction
as a result of the reorganization of the activity was incidental, after making redundant the post held by the civil servant, or a case of reorganization of the public
institution. The court of first instance obliged the defendant to issue a new decision by which the claimant would be appointed to the position of head of the
Office for the Official Control of Animal Health and Welfare within DSVSA Olt,
thus exceeding the powers of the judiciary and substituting the powers of the defendant public institution. The court exceeded the limits of the legality control,
assuming attributions related more to the opportunity of appointing a civil servant
to a certain public position, which belongs to the sphere of attributions of the
public institution. The assignment of a management or executive post to the applicant is a matter which the public institution must clarify in relation to the legal
basis on which it orders the applicant's release from the public office which she
holds. For that reason, the Court quashed the judgment under appeal in that regard
and, on retrial, rejected the defendant's request to issue a decision appointing the
claimant to the position of head of the Office for the Official Control of Animal
Health and Welfare.
In our opinion, the court of second appeal (also) decided on the correct
legal basis that the decision to be adopted by DSVSA Olt in the enforcement of
the judgment should contain, i.e. art. 100 of Law 188/1999. The motivation of the
28

Law no. 188/1999 (republished) on the Statute of civil servants was repealed, almost entirely, by
GEO 57/2019 on the Administrative Code. The settlement of the dispute was governed by this
normative act, because the administrative decision subject to legality control was issued under the
rule of Law 188/1999. Even the action was filed before the entry into force of the Administrative
Code.
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decision seems to be contradictory, in the sense that, on the one hand, it indicates
art. 100 of Law 188/1999, and on the other hand, it mentions the task of the public
institution to indicate the cause of staff reduction. This contradiction can be
solved only by interpreting the judgment in the sense that the public institution
must opt for the position of the applicant in a public management or executive
position, but the legal basis of the new administrative decision will be art. 100 of
Law 188/1999.
The margin of appreciation of the public institution is limited by the criteria provided by art. 100(2) 2 of Law 188/1999. The claimant will be employed
in a public office with observance of her category, class, professional degree and
professional training. In the event of a reduction in the post previously held by
the claimant, the reduction measure may be justified only if the duties of the position change by more than 50% or if the specific conditions of employment relating to the studies are changed. In case of reorganization of the activity by making the positions redundant, the public authority or institution cannot establish
positions similar to those abolished for a period of one year from the date of reorganization.
The judgment of the Court of Appeal emphasizes that the appreciation
power of the administration is exercised within a wider or narrower area, depending on the specific circumstances of each case, determined by the legal rules. This
area was restricted in this case by the judgment of the court. Therefore, even if
the court left to the discretion of the public institution the establishment of the
public office to which the applicant was to be reinstated, it established the limits
of appreciation as regards the public institution (art. 100 of Law 188/1999).
5. Conclusions
In the process of appreciating opportunity, both administration and judicial authorities should identify the purpose of the act and the social need satisfied,
to evaluate and prioritise public interests. Said in another way, it is necessary to
interpret laws with regard to their spirit. From the legislative point of view, the
opportunity control can be asked to tribunals and accomplished by them on the
ground of the excess of power, unjustified denial to resolve a demand, injury of
private interests, ordering the administration to adopt an administrative act or to
do an administrative operation, judicial institutions that are consecrated by Law
554/2004. Another powerful ground to do this control is the meaning of the jurisdictional function in the jurisprudence of the European Court of Human Rights
concerning the right to a fair trial.
The criteria according to which this control is exercised vary from one
case to another. One criterion is to assess the consequences of complying with
legal rules with superior legal force, consequences which may dictate one option
or another. Secondly, the judge must verify whether individual rights and legiti-
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mate private interests have been respected, whether the reasonable balance between the public interest and these private rights and interests has been respected.
Thirdly, the organization of the law enforcement and the actual enforcement is
done, in a state governed by the rule of law, with the observance of certain principles: the public interest prevails (but it does not crush private interests, it is in
a position of balance with them); non-discrimination, decisional transparency,
lack of arbitrariness, impartiality of the administration, observance of legitimate
expectations, predictability, consistency, proportionality of the measure with the
objective to be achieved. The observance of the principle of proportionality is
another powerful vector of opportunity.
Judicial theory regarding opportunity control can develop a lot by recovering jurisprudence. Doing concretely this control allows us to draw general observations, which have not been noticed by doctrine. Analyzing two judgements,
we can underline ideas that opportunity character of an administrative act must
result from the act or acts preceding its adoption and limits of the appreciation
power of public institutions may result from court judgments. After this study, we
have the desire to identify court judgements at national level which reflect doing
(or not doing) opportunity control in the administrative litigation, with the purpose to notice unrevealed aspects regarding this judicial institution by the doctrine.
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Autonomy of administrative law in French and Romanian systems
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Abstract
The paper starts with the identification of unitary and dualistic systems of administrative regulation. The analysis stops to the French and Romanian systems and
overlaps them, applying the comparative method. This allows us to observe not only what
the current regulations of French and Romanian law looks like, but also opens the perspective of an evolved solution that would meet the needs of a modern administrative law.
Keywords: administrative proceedings, law autonomy, material law, normative
autonomy, normative delimitation, normative regime, procedural law.
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1. Introduction
Administrative law is comprised of substantive and procedural legal provisions. While the substantive ones are subdivided into regular rules and administrative procedure rules, the procedural ones are those that form the object of the
administrative contentious2.
The demarcation between these categories of legal provisions can be observed in the case of any administrative legal relationship which implies the existence of a legitimate interest or a right recognized by law (regular substantive
administrative law), a request to the administration (administrative procedural
law) and a legal action (procedural law, administrative litigation or administrative
contentious).
The demarcation is itself important, but it becomes essential in the case
of administrative law institutions to which all three substantive and procedural
rules are applicable.
Thus, the rules of substantive – regular and procedural administrative law
– are applicable to the mandatory administrative appeal, and in the procedural
law plan it takes the form of a pre-trial procedure. Given the growing popularity
of this institution, the administrative appeal being mandatory in Germany3, the
1
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Netherlands4, Slovenia5, the Czech Republic6 and Serbia7, respectively mandatory in certain areas of law in France8, Belgium9, Austria10, Italy11, Denmark12,
Spain13, Hungary14 and Poland15, determining the applicable legal regime of this
institution is essential.
The legal regime is not influenced only by determining the category of
applicable legal provisions, those of material or procedural law. To this we adjoin, on the one hand, the autonomous or dependent character of the administrative legal provisions and, on the other hand, the rule creator role of the administrative judge. Considering these criteria, the solutions adopted by the administrative law can be radically different, as we will see.
In this paper we will identify regulatory systems in terms of administrative law autonomy (Administrative law regulation systems) and we will analyse
the situation of the French legal system (The French legal system: 1. Autonomy
of administrative law; 2. The rule creator role of the administrative judge) and
Romanian legal system (The Romanian legal system: 1. Normative and doctrinal
context considering the delimitation between administrative and private law; 2.
Administrative law autonomy in relation with private law, the last section in view
of three main arguments).
4
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Following the comparison of the French and Romanian legal systems, we
will be able to observe that in the Romanian legal system the temptation is much
higher for the administrative law to be dependent of private law. On the other
hand, in the French legal system the rules are autonomous, the jurisprudence and
the doctrine contributing directly and substantially to the creation of a regulation
much closer to the specifics of authority legal relationships.
2. Administrative law regulation systems
The Anglo-Saxon system of law is based on a unitary approach, with no
clear demarcation between administrative and private law. Private law applies to
legal relationships concluded by the state, as it applies to individuals. In this respect, the French doctrine notes that in the Anglo-Saxon system there is no formal
administrative law, but there is one insofar as there are particular legal institutions
and legal regimes16.
The demarcation between public and private law was recognized since
Roman times17, Cicero suggestively emphasizing the difference between the two
branches of law: 'it is ridiculous to claim that we decide the rights of kingdoms,
nations and the universe by the same adages by which we decide on a right belonging to individuals over a gutter'18.
However, French administrative law at the beginning of the 19th century
did not have a common regulation, distinct from private law, but contained a series of derogatory rules from the private law. At this historical point, the public
authority, dissatisfied that the administrative law is complemented by the private
law, observing how the number of derogatory rules was increasing, understood
the mission to adopt a general administrative law, distinct from the private law
regulation19.
The Blanco20 case followed, in which it was ruled that the provisions of
the private law do not constitute the general law in administrative matters. Private
law is, in principle, inapplicable to the power legal relationships between authority and citizens. In this way, private law no longer has the value of general law
16
See André de Laubadère, Yves Gaudemet, Traité de droit administratif, tome I, Droit
administratif général, 16th Edition, Librairie Générale de Droit et de Jurisprudence, Paris, 2001, p.
26.
17
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du XXe siècle: Études offertes à Georges Ripert, Librairie générale de droit et de jurisprudence,
1950, p. 304; Baptiste Bonnet, Pascale Deumier, De l'intérêt de la summa divisio droit public-droit
privé?, Dalloz, Paris, 2010.
18
Benoît Plessix, Droit administratif général, 3rd Edition, LexisNexis, Paris, 2020, p. 715.
19
Benoît Plessix, L’utilisation du droit civil dans l’élaboration du droit administratif, PanthéonAssas, Paris, 2003, pp. 787, 819.
20
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for the administrative domain21.
The fact that the Romanian regulation approaches the French model from
the beginning of the 19th century does not make administrative law a retrograde
system, since the current Anglo-Saxon system recognizes a similar formula to
that period. After all, it remains a matter of choosing the legal system in which
we position ourselves: either in a framework based on the clear demarcation between administrative law and private law, or we place ourselves in a unitary system.
We specified that the Romanian regulation is close to the French regulation from the beginning of the 19th century, but we did not considered that they
are identical. We could well say that the Romanian system is approaching the
Anglo-Saxon one.
Thus, according to art. 28 para. (1) of Law no. 554/200422: '[t]he provisions of this law shall be supplemented by the provisions of the Civil Code and
the Civil Procedure Code, insofar as they are not incompatible with the specifics
of power legal relationships between public authorities, on the one hand, and
harmed persons in their legitimate interests or rights, on the other hand'. Despite
the appearances generated by the content of these legal provisions, we do not
believe that the relation between administrative and civil law is from a derogatory
rule to a general one, respectively that we place ourselves within a unitary system
of law.
Romanian law is a hybrid between the Anglo-Saxon system and the current French one, being closer to the latter. We consider that Romanian administrative law is close to Anglo-Saxon law as it establishes a certain relation with the
rules of private law and is closer to current French law as the administrative judge
has the duty to filter the rules of private law considering the power relations between the public authorities and the harmed individuals by an administrative decision.
3. The French legal system
In this section we will consider the legislative context in which the autonomy of French administrative law is embodied (3.1. Autonomy of administrative law) and we will analyse how the French administrative judge generate rules
of law (3.2. The rule creator role of administrative judge).

21

Benoît Plessix, Droit... op. cit., p.723.
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I, no. 1154 of December 7, 2004.
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3.1. Autonomy of administrative law
In French doctrine23 we identify the opinion according to which administrative and civil law are independent, evolving in parallel. We identify24 an explicit regulation that includes distinct administrative and civil rules that contain
completely different solutions, respectively explicit rules that contain similar solutions, as the legislator considered that administrative needs can be met in the
same way as in private law. The latter category also includes express reference
rules.
On the other hand, given the fact that the administration is actively involved in creating rules of law, its contribution to the development of civil law
should not be ignored25. In this way, the author suggests that, in principle, no
impediment can be identified for which the rules of private law are not used by
administrative law. This is because public authorities have contributed to meeting
certain needs in society by adopting legislation in other branches than administrative law. Since there is a unit of conception, with a single generic author, the
legislator, in a broad sense, in regulating the same social needs, the same legislative solutions should be applied.
Thus, in administrative law the borrowing of norms is not excluded, being a way of the administrative law to manifest its supremacy, to provide the
interpreter fast and efficient means to complement the administrative law regulation, to grant the predictability of solutions in a manner in which the parties would
rely on an identifiable source of law for an unregulated hypothesis 26.
However, we note that there is an important distinction between borrow
and influence: the former involves taking over a rule in a system where there is
none, and the latter considers more the technique of drafting a rule. Although the
latter concerns the concept, it has in view an existing rule of administrative law.
But the essence of influence and normative borrowing remains the social
need that is covered. This should be the direction of reasoning: from the specific
social need in that area of law to the legal provision. It does not necessarily matter
whether the rule is influenced by other areas of law or whether the rule is received
by loan, as long as the social need to be regulated is not neglected. The direction
of the reasoning cannot be reversed, respectively once a regulation satisfies a need
within a certain type of legal relationship, it automatically applies to other similar
23
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l’administration et sa partie de droit privé, în Droit privé et institutions régionales. Études
historiques offertes à Jean Yver, Presse Universitaire de France, Paris, 1976, pp. 431-441, Georges
Chevrier, Remarques sur l’introduction et les vicissitudes de la distinction du jus privatum et du
jus publicum dan les œuvres des anciens juristes français, Archives de Philosophie du Droit, 1952,
pp. 5-77.
26
Benoît Plessix, L’utilisation... op. cit., p.802.
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hypothesis in other areas of law.
At this point in the analysis, an important role is attributed to the administrative judge when creating rules of law.
3.2. The rule creator role of administrative judge
The reasoning of the authors that pay tribute to the concept of universal
law, as a source of rules of law27, would allow us to disavowal the idea of normative borrowing between private and administrative law, as there would be a simple similarity in regulation between those two branches of law.
However, this way of assessment only ensures the autonomy of the administrative law in relation to other branches of law, putting them on the same
level. Thus, if a rule of law applies both in private and administrative law, that
rule does not belong only to private or administrative law, but to both, and different jurisprudential and doctrinal interpretations can be developed based on the
source rule.
The conclusions in the recent French doctrine are convincing when stating that neither the philosophy of universal law, nor the relation from general to
derogatory rules is sufficient to substantiate the application of private law in administrative matters.
Thus, with regard to the rejection of the idea of a universal right, it was
noted that it is challenged in French case law and doctrine: the examples of loans
concern rules of private law which are neither general nor have any specific characteristics of natural law28. 'The behaviour of the French doctrine and administrative judge encourages us to go further and say that there are no general rules
and notions: all notions or all rules are the product of history, all notions or all
rules are imbued with the purpose for which they were conceived. (...) the notion
of legal pluralism of norms is opposed to universal law: the defence of the former
means to deny the comparative study of law, both from a territorial and temporal
point of view'29.
The administrative judge heads for the sources of private law, based on
his freedom of choice and when he deems it necessary. This is because the administrative law judge remains the master of his own jurisprudence, the master
of his own loans. In this way, such a normative lending mechanism confirms the
sovereignty of administrative law30.
27
Jean Carbonnier, Droit civil. Introduction, 27th edition, Presses Universitaires de France, Paris,
2002, p. 94; Patrik Morvan, Le principe de droit privé, Phanteon-Assas, Paris, 1999, p. 127. On the
contrary, see Rudolf Berthlord Schlesinger, Pierre Bonassies, Le fonds commun des systèmes
juridiques. Observations sur un nouveau projet de recherces, „Revue internationale de droit
compare”, 1963, pp. 501-540.
28
Benoît Plessix, L’utilisation... op. cit., p. 817.
29
Idem.
30
Benoît Plessix, L’utilisation... op. cit., p. 820. Also, in the sense that the administrative judge may
choose sources outside administrative law, a se vedea Benoît Plessix, Droit... op. cit., p. 723.
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The French administrative judge is seen as a creator of norms31, since in
French law we do not find provisions of principle that refer to those of private
law, similar to those of art. 28 para. (1) of Law no. 554/2004 of the Romanian
law. The French judge, on the basis of a voluntary act, chooses a solution identified in private law and applies it by analogy. This discretion ceases when the law
provides an express or implicit solution32.
The spectrum of solutions in which the French judge operates is not limited to the rules of positive law, but also to the general principles of law33. We do
not refer to the guiding principles of a certain legal domain, the ones found, as a
rule, in the introductory part of a bill34, but actually unregulated principles applied
by the judge that have the same value as the positive law35.
We point out principles such as the principle of equality, freedom of
trade, the principle of legal certainty, the principle of impartiality, the principle
of non-retroactivity of the law, the principle of transparency in administration,
the principle of continuity of public services, the principle of unjust enrichment36,
principles such as fraus omnia corrumpit37 and nemo auditur propriam turpitudinem allegans38, etc., in the same category being placed also the general norms of
the civil procedural law39.
Administrative law is a predominantly jurisprudential law40, the judge
having the power to assess the question of priority between analogue rules in
positive law and general principles of law.
We can observe that this creative character of jurisprudence and doctrine
perspective reflects a system that has evolved over time, a system in which a
normative blockage generated by the lack of regulation has been overcome. With
a certain degree of sacrifice of accessibility and predictability of regulations, the
French concept offers a better satisfaction of the administrative law needs, and
31

Benoît Plessix, L’utilisation... op. cit., p. 883.
Marie-Christine Rouault, Droit administratif et institutions administratives, 6th edition, Bruylant,
Bruxelles, 2020, p. 87.
33
René Chapus, Droit administratif général, Tome I, 15th edition, Montchrestien, Paris, 2001, pp.
42-54.
34
Prosper Weil, Principes généraux du droit et contrats d'État, în Écrits de droit international,
Presses Universitaires de France, Paris, 2000, p. 379; Anne Jacquemet-Gauché, À propos des
«principes qui régissent la responsabilité», in Actualité juridique Droit administratif, 2017, p. 1327.
35
René Chapus, op. cit., p. 43. These principles enjoy a certain generality and priomordiality. Idem.
36
Marie-Christine Rouault, op. cit., pp. 95-96.
37
Mélanie Dubuy, La fraude à la loi. Étude de droit public français, in 'Revue française de droit
administratif', 2009, p. 243.
38
David Bailleul, La règle «Nul ne peut invoquer sa propre turpitude» en droit administratif,
'Revue du droit public et de la science politique', 2010, p. 1235.
39
René Chapus, op. cit., p. 44; Jean-François Sirinelli, Les règles générales de procédure, in 'Revue
française de droit administratif', 2015, p. 358; Marie-Christine Rouault, op. cit., p. 92.
40
And, therefore, necessarily doctrinal. Benoît Plessix, Droit... op. cit., p. 730. Also, the European
judge decides in a similar manner, see Brunessen Bertrand, Retur sur un classique. Quelques
remarques sur la catégories des principes généraux du droit de l'Union européenne, 'Revue
français de droit administratif', 2013, p. 1217.
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also a greater autonomy and involvement of the legal practitioners in administrative law. The latter are put in a position to contribute to the genesis of administrative law, acting alongside with the legislator.
4. The Romanian legal system41
In this section we will consider the normative and doctrinal context in
which the autonomy of administrative law occurs (4.1. Normative and doctrinal
context considering the delimitation between administrative and private law) and
we will analyse the concept of autonomy of administrative law in relation with
the private law (4.2. Administrative law autonomy in relation with private law).
4.1. Normative and doctrinal context considering the delimitation between administrative and private law
The tendency to look at the substantive administrative law in the light of
the private law, from a general to a derogatory rule, is found in legal matters such
as public property or public servants42.
On the other hand, regarding the classification of the administrative contentious provisions among the administrative or civil procedural law, we notice
the tendency of the civil procedural law authors to regard the procedural provisions43 of other branches of law as derogatory compared to the general regulation
given by the Civil Procedure Code44. The authors regard the administrative contentious from a civil procedure point of view.
In opposition, we observe the tendency of the administrative law authors
to distance themselves from this conception, in the sense that the procedural administrative provisions are autonomous from those of the Civil Procedure Code.
The administrative contentious provisions belong to administrative law, in this
category being included those of the Civil Procedure Code, insofar as the latter
41
Except for point 3.2. ii., this section represents the results of the doctoral research found in Nicolae-Alexandru Ceslea, op. cit., pp. 23-26.
42
For further details, see Verginia Vedinaș, Theoretical and practical treaty of administrative law,
Vol. II, Universul Juridic Publishing House, Bucharest, 2018, pp. 333, 438 and Emilia-Lucia
Cătana, Contentious acts assimilated, 2nd edition, C.H. Beck Publishing House, Bucharest, 2019, p.
113.
43
Gabriel Boroi, Civil proceedings, 5th edition, Hamangiu Publishing House, Bucharest, 2019, pp.
5, 329, and for a general view, see Ion Deleanu, Treaty of Civil Procedure, Vol. I, Universul Juridic
Publishing House, Bucharest, 2013, pp. 90-92.
44
Mirela Stanciu, Delia Narcisa Teohari, Marius Eftimie in Gabriel Boroi, The new Code of Civil
Procedure. Comment on articles, Vol. I, 2nd edition, Hamangiu Publishing House, 2016, p. 4-6,
Viorel Mihai Ciobanu in Viorel Mihai Ciobanu, Marian Nicolae, The new Code of Civil Procedure
commented and annotated, Vol. I, 2nd edition, Universul Juridic Publishing House, Bucharest, 2016,
pp.5-7, Ion Deleanu, op. cit., Vol. I, pp. 116-118, Gabriela Cristina Frențiu, Denisa-Livia Băldean,
The new code of civil procedure. Commented and annotated, Hamangiu Publishing House, Bucharest, 2013, pp. 2-3.
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are compatible with the specifics of power relations45.
We emphasize that the constitutional regulation distinctly recognizes the
administrative contentious field of law, according to the provisions of art. 52 and
art. 126 of the Constitution46. Thus, the provisions of art. 52 provide that '(1) [t]he
harmed person in a legitimate interest or right by a public authority, by an administrative act or by failing to decide over a request, is entitled to obtain recognition of the claimed legitimate interest or right, the annulment of the legal document and damage reparation. (2) The conditions and limits of the exercise of
this right are established by organic law', and those of art. 126: '[t]he judicial
review of administrative legal documents issued by public authorities, by way of
administrative litigation, is guaranteed (...)'. At the same time, the provisions of
art. 73 para. (3) lit. k) reserves the field of administrative contentious, distinct, to
the organic law.
The Constitutional Court47, although it shows that the administrative litigation provisions derogate from the Civil Procedure Code, emphasizes, however,
that the Law on administrative litigation no. 554/2004 gives expression to art. 52
of the Constitution.
On the other hand, the provisions of art. 53 para. (2) of Law no. 24/200048
establish that '[t]he succession and grouping of substantive provisions contained
in a bill are made in the logical order of carrying out the regulated activity, ensuring that the provisions of substantive law precede those of a procedural nature
(...)'. These norms regulate the content of the bill, specifying that the material law
provisions precede the contentious ones.
Two important consequence follows from these legal provisions: administrative law is distinct from the private law and each area of law has its own
contentious system, an aspect that outlines the idea of administrative law autonomy in relation to the private law, as we will see.

45

Constantin Grigoraș, Administrative litigation under the new Code of Civil Procedure, Hamangiu
Publishing House, Bucharest, 2014, pp. 25-31, Antonie Iorgovan, Liliana Vișan, Alexandru-Sorin
Ciobanu, Pasăre Iuliana Diana, Law on Administrative Disputes (Law No 554/2004), with amendments and additions to date. Comment and case-law, Legal Universe Publishing House, Bucharest,
2008, pp. 368-371, Iuliana Rîciu, Administrative Dispute Procedure, Hamangiu Publishing House,
Bucharest, 2012, p. 13, Verginia Vedinaș, op. cit., vol. II, pp. 258-260, 262; for a different view,
see Oliviu Puie, Theoretical and practical treaty of administrative litigation, Vol. I, Legal Universe
Publishing House, Bucharest, 2015, p. 30, Mircea Ursuța, Considerations on the amendments to
the administrative litigation procedure by Law No. 76/2012 for the implementation of the New Code
of Civil Procedure, „Curierul Judiciar” no. 6/2012, pp. 350, 356.
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The Romanian Constitution, republished in the Official Journal no. 767 of October 31, 2003.
47
See decision no. 898/2015 published in the Official Journal, Part I no. 148 of February 26, 2016,
paragraph 22.
48
Law no. 24/2004 regarding the norms of legislative technique for the elaboration of normative
acts, republished in the Official Journal, Part I no. 260 of April 21, 2010.
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4.2. Administrative law autonomy in relation with private law
i. If each branch of law has a substantial law regulation49, then, equally,
in the application of art. 53 para. (2) of Law no. 24/2000, there must also be a
corresponding contentious system. It is also natural to be so, since, as noted in
the doctrine50, the contentious system is intended to serve the substantive law, the
notion of procedural law aimed at marking the antinomy to the substantive law
notion.
Constitutional law enjoys a substantial regulation – the Constitution –
and a judicial procedure by which these regulations are valorised – Law no.
47/199251 –, just as, for example, criminal law52 and civil law53 receive a similar
regulation.
Equally, the administrative law enjoys, on the one hand, a substantial
generous regulation and also an administrative procedural one54 and, on the other
hand, a contentious regulation provided by Law no. 554/2004, the latter aiming
to protect the legitimate interests and rights of the individual.
What is interesting to observe is that the contravention field of law is
considered autonomously compared to the administrative contentious. The specific character considers the fact that the Criminal Code are complementary to
G.O. no. 2/200155, being accentuated the criminal nature of the contravention and
its procedural regime56. On the other hand, it is appreciated that in administrative
contentious the provisions of Law no. 554/2004 are derogatory in relation to the
civil procedural law, although there is no significant difference with the contravention field of law57.
In reality, the issue revolves around the scope of the contentious regulation. For Law no. 554/2004, the litigation concern power legal relationships, and
in the case of the Civil Procedure Code, the litigations concern essentially the
49
Constitutional law, administrative law, financial law, tax law, contravention law, banking law,
public international law, criminal law, civil law, labour law, intellectual property law, private international law, international trade law, etc.
50
Ion Deleanu, op. cit., Vol. I, pp. 89, 91.
51
Law no. 47/1992 on the organization and functioning of the Constitutional Court, republished in
the Official Journal no. 807 of December 3, 2010.
52
A substantial regulation, in principle, by the Criminal Code, Law no. 286/2009, published in the
Official Journal, Part I no. 510 of July 24, 2009 and procedural, in principle, by the Code of Criminal Procedure, Law no. 135/2010, published in the Official Journal, Part I no. 486 of July 15, 2010.
53
A substantial regulation, in principle, by the Civil Code, Law no. 287/2009, republished in the
Official Journal, Part I no. 505 of July 15, 2011, and procedural, in principle, by the Civil Procedure
Code, Law no. 134/2010 on the Civil Procedure Code, republished in the Official Journal, Part I
no. 247 of April 10, 2015.
54
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Official Journal, Part I no. 555 of July 5, 2019.
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GO no. 2/2001 regarding the legal regime of contraventions, published in the Official Journal no.
410 of July 25, 2001.
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See Mircea Ursuța, op. cit., pp. 352, 356.
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private law. This is the reason why we consider that the two regulations cannot
be intercalated, the civil procedural regulation not being able to interfere with the
regulation of the administrative contentious and vice versa.
The fact that Law no. 554/2004 borrows from the provisions of the Civil
Procedure Code does not mean that administrative law falls within the scope of
private law, as administrative law is not a branch of private law. It is as if it would
be appreciated that the criminal procedural regulation would derogate from the
civil procedural one or that there is a relation between the Criminal Code and the
Civil Code.
Of course, we are not referring to the fact that systems cannot borrow
legal provisions, but the rule that is completed retain its legal nature58. Once a
legal provision is taken over from the Civil Procedure Code by the administrative
judge, it acquires the legal nature of administrative law.
ii. According to art. 7 para. (1) of Law no. 554/2004 '[b]efore he address
the competent administrative court, the person (...) must request the public authority (...) to revoke the administrative act, in whole or in part (...)'. These provisions regulate the mandatory administrative appeal, respectively the pre-trial
administrative procedure. In civil procedural law, according to art. 193 para. (2)
of the Civil Procedure Code '[t]he non fulfilment of a pre-trial procedure can be
invoked only by the defendant by counterclaim'.
Considering that the assessment of the regulation according to specific
social needs in a certain field of law are universal, applicable to our legal system
(see Section 2.2.), we consider that the rules of the Civil Procedure Code were
designed primarily for civil law legal relationships. As the doctrine has argued,
the link between civil and civil procedural law 'gives expression to the correlation
between content and form'59.
The civil trial is subordinated to the parties will and considers the civil
legal relationships governed by dispositive provisions. We have reservations to
consider that administrative legal relationships, governed mainly by imperative
rules, in a context in which the principle of officiality partially manifests60, may
be covered by a rule designed to meet another category of social needs.
In this way, even if the administrative appeal is mandatory and regulated
by the imperative rules of art. 7 para. (1) of Law no. 554/2004, the provisions
establishing it are easily removed by dispositive rules of art. 193 para (2) of the
Civil Procedure Code.
58
For examples where the rules interfere in civil or contractual matters, see Verginia Vedinaș, Theoretical and practical treaty of administrative law, Vol. I, Universul Juridic Publishing House, Bucharest, 2018, pp. 23, 70-71.
59
Viorel-Mihai Ciobanu, Theoretical and practical treaty of civil procedure, vol. I, Național
Publishing House, Bucharest, 1997, p. 160.
60
According to art. 28 para. (3) of Law no. 554/2004: '[t]he judicial review carried out by public
authorities, in order to protect a public interest, and those filed against normative administrative
acts may no longer be withdrawn, unless they are filed for the protection of the legitimate interests
or rights of which the private individual may dispose'.

Expanding Edges of Today's Administrative Law

47

The correlation between civil and civil procedural law appears natural.
As the Civil Code and the Civil Procedure Code are far too general for how specific administrative law and administrative contentious are, we can also observe
how unnatural appears the coupling between administrative law and the Civil
Procedure Code or the one between civil law and administrative contentious.
iii. Finally, the delimitation between the scope of the administrative contentious and of the Civil Procedure Code is made by two legal texts: art. 2 of the
Civil Procedure Code and art. 28 para. (1) of Law no. 554/2004.
If we look at the first text from the point of view of its evolution, we
notice that the current form would imply the exclusion of the public law field. In
the initial form of art. 2 para. (3) of the Civil Procedure Code61, the phrase 'civil
domain of law' included 'any private or public law legal relationship, except those
subject to criminal law, unless otherwise provided by law', article repealed by
Law no. 71/201162.
The fact that, from the point of view of art. 6 paragraph 1 of the European
Convention on Human Rights, administrative matters are assimilated to civil
claims is insufficient to treat the administrative domain as related to the civil area
of law. On the one hand, a civil claim concept is autonomous63, and on the other
hand, human rights domain belongs to another area of law. This does not influence the regulation of national branches of law as long as the application of fair
trial guarantees are enforced64.
In its current form, art. 2 of the Civil Procedure Code provides that '(1)
[t]he provisions of this Code constitute the general procedure in civil matters. (2)
The provisions of this Code shall also apply in other matters, in so far as the laws
governing them do not contain contrary provisions'. Thus, first of all, the Code
establishes the general procedure in civil matters and also applies to other matters,
insofar as the laws governing them do not contain contrary provisions.
The second text is art. 28 para. (1) of Law no. 554/2004 which establishes
that the administrative contentious provisions are completed with those of the
Civil Procedure Code insofar as they are not incompatible with the specifics of
the power legal relationships between the public authorities and the harmed persons in their legitimate interests and rights.
Although it tends towards the same idea, in the sense that the administrative contentious provisions are completed with those of the civil procedure, so
that it is only a matter of perspective, nevertheless the provisions of art. 28 of
61

The first publication in the Official Journal no. 485 of July 15, 2010.
Law no. 71/2011 for the implementation of Law no. 287/2009 on the Civil Code, published in
the Official Journal, Part I no. 409 of June 10, 2011.
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For details, see Constantin Grigoraș, op. cit., pp. 29-31, Andreea Tabacu, The principle of the
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Law no. 554/2004, having the same object of regulation in the specific administrative law field, removes the general provisions of art. 2 para. (2) of the Civil
Procedure Code.
Following a systematic approach of the two legal provisions, we consider
that the premises of the autonomy of administrative law is outlined.
In this way, all the rules of civil procedure will pass through the filter of
the specifics of the power legal relationships between the public authority and the
harmed person, in the process of transforming them into administrative contentious provisions. In a similar way it happens with the substantial law provisions65.
From this point of view, it is necessary for the administrative judges to pay extra
attention in practice to this filtering process.
Moreover, depending on the criterion of internal structure, in the general
theory of law, the legal provisions are classified into complete and incomplete
rules, the latter being divided into in blank and referral legal provisions, the referral ones being provisions that are supplemented by rules from the same normative act or from other normative acts in force66. It can be observed that Law
no. 554/2004 includes a set of own regulations and, pursuant to art. 28 of the law,
it regulates by reference norms.
The provisions of Law no. 554/2004 are general law rules in the administrative field, and, even if they are supplemented by the provisions of the Civil
Procedure Code, do not fall within the scope of the latter regulation.
In other words, the provisions of art. 28 of the law, this filter of the compatibility of the Civil Procedure Code dispositions with the specifics of power
legal relationships between public authorities and harmed individuals, is an argument in the sense of delimiting between the scope of administrative contentious
and the one of the Civil Procedure Code, since the rules of the Civil Procedure
Code are applicable within the limits and under the conditions of Law no.
554/2004.
5. Conclusions
The Romanian judge acts on two levels: either he borrows the norms of
the Civil Code or the Civil Procedural Code, when he finds that the administrative
legal provisions are compatible with the specifics of power legal relationships,
or, if he applies this filter, eliminating the civil provisions, he fulfils the task of a
creator of rules. In this way, the administrative judge may remove a civil or civil
procedural rule in favour of a jurisprudential or doctrinal solution.
65
See art. 3 of Law no. 287/2009 on the Civil Code, republished in the Official Journal, Part I, no.
505 of July 15, 2011.
66
For details, see Simona Cristea, General theory of law, 3rd edition, C.H. Beck Publishing House,
Bucharest, 2018, p. 22. In the sense that art. 28 para. (1) of the law is a reference provision, see
Liviu Ungur, Implications of the New Code of Civil Procedure on Administrative Disputes, „Fiat
Justice” no. 1/2013, p. 71.
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Unlike the Romanian judge, the French one acts mainly in the second
level, when he applies a filter to the borrowed norms, but not a filter of compatibility with the specifics of power legal relationships, but a more comprehensive
one in which he considers the administrative law specifics and its particular
needs.
A complete relaxation of the administrative law mechanisms is also not
desirable in the Romanian system. This would increase the judge's discretion, in
the context in which the legal provisions must enjoy a certain degree of accessibility and predictability67. This is the reason why the Romanian legal system preferred to constantly refer to the written legal provisions, but with the sacrifice of
the substance and specificity of the administrative law.
Such a sacrifice was not accepted by the French system and, as a consequence, the jurisprudence and the doctrine have directly and substantially contributed to the creation of a regulation much closer to the specifics of power legal
relationships.
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Controversial issues regarding the legal regime of incompatibilities
of the locally elected officials
Associate professor Dan Constantin MÂȚĂ1
Abstract
The establishment of a legal regime of incompatibilities for persons appointed
in public offices and dignities is necessary because it confers legitimacy and ensures an
adequate protection of the public interest. The state of incompatibility assumes the simultaneous fulfilment of certain functions, activities or qualities in relation to which the
law expressly prohibits the accumulation. It shall be established by an evaluation report
drawn up by an administrative authority or by a court decision. For the rigorous observance of the regime of incompatibilities, a sanctioning regime has been established,
which implies, in addition to the legal termination of the incompatible function, a series
of prohibitions or revocations. In the case of locally elected officials (local councillors,
mayor, county councillors, county council president) the finding of the state of incompatibility is a case of termination of office as of right and results in the ban on holding the
same eligible position for a period of 3 years from termination of office. The succession
of legal instruments and the imperfections of the regulatory text have generated a nonunitary case law regarding the interpretation of the legal nature of the applicable sanction, of the term during which the limitation of liability can be claimed, as well as of the
moment from which the interdiction period operates. The article analyses the doctrinal
and jurisprudential controversies regarding the legal regime of incompatibilities of the
locally elected officials in the light of the recent interpretations of the High Court of Cassation and Justice.
Keywords: locally elected officials, incompatibility, termination of office, administrative liability.
JEL Classification: K23

1. Introduction
The regulation of the legal status of incompatibilities is a key benchmark
in European public strategies and policies for the strengthening of public integrity
standards and corruption prevention. Essentially, incompatibility means "the legal prohibition for a person who has held two offices, in principle contradictory"2.
By establishing incompatibilities for persons enforcing public offices and public
positions, the aim is for them to carry out these office and positions impartially,
to avoid the concentration in one person of excessive prerogatives and, finally, to
1
Dan Constantin Mâță - Faculty of Law, “Alexandru Ioan Cuza” University of Iasi, Romania, danmata@uaic.ro.
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Anton P. Parlagi, Dicționar de administrație publică [Dictionary of Public Administration], 3rd
edition, C.H. Beck Publishing House, Bucharest, 2011, p. 206.
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protect the public interest3. At the same time, incompatibilities are a protection
mechanism for holders of public positions and offices because they ensure the
decision-making independence and seek to avoid a conflict of interest4.
Due to their importance, incompatibilities are regulated primarily at constitutional level for the President of Romania, parliamentarians, members of the
Government, magistrates and judges of the Constitutional Court. Of all the forms
of incompatibility, the most severe status is established for the President of Romania who cannot be a member of a party and cannot fulfil any other public or
private office5. The incompatibilities of the President of Romania are both political and professional in nature6. Considering the absolute character of these incompatibilities, provided by S. 84 (1) of the Constitution, the person who was
elected President of Romania must resign from the political party or from the
positions held before taking the oath7.
In accordance with S.105 (1) of the Constitution, the office of member of
the Government is incompatible with: a) the enforcement of another public office
of authority, except for that of deputy or senator; b) the enforcement of a paid
professional representation office within commercial organizations. In the doctrine, the establishment of these incompatibilities was explained by the need to
protect the members of the Government from external pressures that may be exerted on them8. In the case of parliamentarians, S. 71 of the Constitution stipulates
that “no one may be a deputy and a senator at the same time”, and that there is an
incompatibility between the status of deputy or senator and the enforcement of
any public office of authority, except that of member of the Government. The
enforcement of a public office of authority assumes the existence of a leadership
position in a public authority, as well as the offices of public dignity elected by
universal, equal, secret and freely expressed vote at the level of the local public
administration9.
3
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Unlike the incompatibilities of the President of Romania, which have an
absolute character, in case of the members of the Government and parliamentarians, the constitutional text provides that other incompatibilities can be established by organic law. The sphere of incompatibilities thus becomes dynamic,
and may be extended or restricted, depending on the evolution of the society and
the commitments assumed by Romania for the regulation of some common integrity standards at the level of the European Union10.
For the other public positions and offices, including for locally elected
officials, the legal status of incompatibilities is exclusively legal in nature. The
mayor, the deputy mayor, the local councillors, the president of the county council, the vice-presidents of the county council and the county councillors are locally elected officials and carry out a position of public authority.
Currently, the legal instrument that regulates at infra-constitutional level
the general legal status of incompatibilities is Law no. 161/2003 on some
measures to ensure transparency in the enforcement of public positions, public
offices and in the business environment, the prevention and sanctioning of corruption11, as subsequently amended and supplemented. Although this legal instrument is criticisable from the perspective of its eclectic content (including rules on
the electronic procedure for access to public information and services, prevention
and combating cybercrime, economic interest groups), Law no. 161/2003 has the
merit of being the first Romanian legal instrument that regulates in a unitary
framework the legal status of the conflict of interests and of the incompatibilities
in the enforcement of public dignities and public positions (Title IV). The procedures regarding the declaration of assets and interests by the persons who have
this legal obligation, as well as those of ensuring the integrity and transparency
in the enforcement of public positions and offices are carried out under the conditions of special legal instruments: Law no. 144/2007 on the establishment, organization and functioning of the National Integrity Agency12, as subsequently
amended and supplemented, and Law no. 176/2010 on integrity in the enforcement of public positions and dignities13, as subsequently amended and supplemented. This normative framework must be supplemented with the provisions of
the special legislation regarding the status of dignitaries and civil servants, such
as the Government Emergency Ordinance no. 57/2019 on the Administrative
Code14, as subsequently amended and supplemented.
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2. The status of incompatibilities applicable to locally elected officials
of executive administrative authorities
In accordance with S. 5 (n) of the Administrative Code the following are
executive authorities at the level of administrative-territorial units in Romania:
"mayors of communes, cities, municipalities, administrative-territorial subdivisions of municipalities, the general mayor of Bucharest and the president of the
county council".
The mayor, the deputy mayor, the president and the vice-president of the
county council have the status of local officials, so that the enforcement of the
mandate, the legal protection of the mandate, their rights and obligations, as well
as their responsibility are regulated by the Administrative Code both in the chapters on these administrative authorities and in the one on the status of the locally
elected official.
According to S. 87 (1) of Law no. 161/2003, the position of mayor, deputy mayor is incompatible with the enforcement of the following positions or statuses: a) prefect or sub-prefect; b) civil servant or employee under an individual
employment contract, regardless of its duration; c) president, vice-president, general manager, executive, manager, director, member of the board of directors or
auditor or any management or executive position in companies, including banks
or other credit institutions, insurance and financial companies, autonomous administrations of national or local interest, in national companies and firms, as well
as in public institutions; d) president or secretary of the general meetings of shareholders or shareholders of a company; e) registered sole trader; f) member of an
economic interest group; g) deputy or senator; h) minister, secretary of state, undersecretary of state or another position assimilated to these; i) any other public
positions or remunerated activities, in the country or abroad, except for the position of teacher or positions within associations, foundations or other non-governmental organizations15. In general, these situations of incompatibility are regulated for the other local officials, but specific ones can also be identified, such as
the status of professional (registered sole trader) and that of a member of an economic interest group16.
The mayor cannot hold, during the enforcement of the mandate, the position of county councillor.
The mayor may enforce positions or activities in the field of teaching,
scientific research and literary and artistic creation. Regarding this exception,
which generated contradictory interpretations in administrative and judicial prac-
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tice, the Administrative Code brought an important clarification through the provisions of S. 462 (2). The activities in the field of teaching are considered those
carried out by persons holding teaching positions in authorized or accredited state
or private educational institutions, who have the status of trainer, mentor or resource person in adult training programmes, as well as those who have the status
of specialist in the examination commissions or of evaluator/assessor in the evaluation/monitoring commissions within the adult professional training programmes17.
The mayor, the deputy mayor, the president and the vice-president of the
county council may have the status of member of the administration council of
an economic entity subordinated or in which the administrative-territorial unit
they govern holds interests, in public or confessional educational units and institutions and public hospitals in the network of local public administration authorities or other representatives of public institutions subordinated to the administrative-territorial units, but this activity cannot be remunerated18.
The Administrative Code provides several cases of termination of the
term of office of the mayor and of the president of the county council before the
expiry of the term (4 years). Among these causes the finding and sanctioning of
a state of incompatibility is regulated. The state of incompatibility occurs only
after the validation of the mandate, respectively after the appointment or hiring
of the mayor or of the president of the county council, after the validation of the
mandate, in an incompatible position or status19. The date of the lawful termination of the mandate is the date of expiration of the period in which the mayor or
the president of the county council has the right to contest the evaluation report
or the date when the court decision remains final if the legality of this deed has
been challenged20. The incompatibility evaluation report is drawn up by the inspectors of the National Integrity Agency and can be challenged in the administrative litigation court within 15 days from the receipt thereof.
In all cases of lawful termination of the mandate of mayor or of president
of the county council, the prefect issues an order stating the termination of the
mandate. The order is based on a report signed by the Secretary General of the
administrative-territorial unit and the documents which show the legal reason for
termination of the mandate. The report must be sent to the prefect within 10 days
from the date when the situation of termination of the mandate occurs21. According to S. 160 (9) Administrative Code, the prefect's order can be challenged by
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the mayor at the administrative litigation court within 10 days from the communication.
3. The status of incompatibilities applicable to locally elected officials
in the deliberative administrative authorities
At the level of local public administration in Romania there are deliberative authorities "local councils of communes, cities and municipalities, the General Council of Bucharest City, local councils of territorial administrative subdivisions of municipalities and county councils"22. During the enforcement of their
mandate, local councillors and county councillors fulfil a position of public authority, having rights and obligations, as well as the regime of liability regulated
in the Administrative Code, Title VI (Mandate of locally elected official) of the
party regarding the local public administration.
Law no. 161/2003 regulates in S. 88 the following incompatibilities for
local councillors and county councillors: a) mayor or deputy mayor; b) prefect or
sub-prefect; c) civil servant or employee under an individual employment contract in the apparatus of the respective local council or in the apparatus of the
county council or prefecture of the respective county; d) president, vice-president,
general manager, executive manager, manager, associate, director, member of the
board of directors or auditor at the autonomous administrations and local interest
companies incorporated or under the authority of the respective local council or
of the autonomous administrations and trade companies of national interest having their registered office or holding branches in the respective administrativeterritorial unit; e) president or secretary of the general meetings of shareholders
or associates of a company of local interest or of a company of national interest
having its registered office or holding subsidiaries in the respective administrative-territorial unit; f) state representative in a company having its registered office or holding branches in the respective administrative-territorial unit; g) deputy
or senator; h) minister, secretary of state, undersecretary of state and the positions
assimilated to them23. A person cannot carry out at the same time a mandate of
local councillor and a mandate of county councillor.
The status of local councillor is incompatible with the status of significant shareholder in a company incorporated by the local council. Significant
shareholder means the person who enforces rights related to shares which, cumulatively, represent at least 10% of the share capital or confer at least 10% of the
total voting rights in the general meeting24.
In accordance with S. 91 of Law no. 161/2003, the state of incompatibility occurs only after the validation of the mandate or after the appointment or
hiring of the local councillor/county councillor, subsequent to the validation of
22
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the mandate in an incompatible position or status. Therefore, there is an incompatibility, not an ineligibility, between the status of local councillor/ county councillor and the positions mentioned by law. The persons holding these positions
can run and can be elected, and after the validation of the mandate they shall
express their option in accordance with the law25.
The local councillor may resign before being elected local councillor/
county councillor or within 15 days from the election. If the local councillor does
not resign from one of the two incompatible positions within this term, at the
proposal of the secretary general of the administrative-territorial unit, the prefect
will issue an order stating the lawful termination of the mandate of local councillor/county councillor on the date of fulfilment of the 15-day term. An appeal may
be filed against the prefect's order before the administrative litigation court of
jurisdiction26.
4. Unitary interpretations of the High Court of Cassation and Justice
on the legal status of incompatibilities of locally elected officials
The administrative litigation courts in Romania have generated a rich
case law regarding the legal status of incompatibilities and the conflict of interests
of the locally elected officials. This reality is explained both by the lack of rigorous behaviour of local officials in compliance with legal rules on incompatibility
and conflict of interest, but also by regulatory shortcomings in these matters.27
The non-unitary practice in essential legal issues, such as the legal nature of liability, the limitation of administrative liability or the effects of finding the situation of incompatibility of the local official after the termination of the mandate,
made it necessary for the Supreme Court to rule on their release.
By Decision no. 74/2020 on the ruling of a preliminary decision28, the
High Court of Cassation and Justice analysed the moment of when the statute of
limitations of the administrative liability of the locally elected official who is in
a situation of incompatibility or conflict of interests starts to run. The competent
administrative authority which has jurisdiction to assess the assets declarations,
25
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interests and incompatibilities of locally elected officials is the National Integrity
Agency. The evaluation activity can be carried out during the entire term of office
of the locally elected official, plus another 3 years from the date of termination
of the mandate, being subject to the general statute of limitations provided by the
Civil Code. From the date on which the evaluation report remains final, a new
statute of limitation begins to run during which the National Integrity Agency
must request the courts to annul legal deeds concluded in breach of the legal provisions on conflict of interest. Starting from the same time, the statute of limitations for the authorities which have jurisdiction to apply the appropriate disciplinary or administrative sanctions also runs. In all cases, the statute of limitations
is the general term, regulated by S. 2517 of the Civil Code, respectively 3 years.
By way of derogation, Law no. 176/2010 provides for a period of maximum 6
months from the date when the evaluation report in which the legal liability of
persons found in incompatibility or in conflict of interest may be engaged remains
final.
With regard to the type of legal liability, the Supreme Court found that
in the case of locally elected officials for whom a final evaluation report found
that they were incompatible or in conflict of interest, the sanction is the legal
termination of the office by order of the prefect. The prefect has no legal powers
to sanction the locally elected official, so his order is a declaratory act and not a
constitutive one. Therefore, the lawful termination of the mandate of the locally
elected official is not a disciplinary sanction but an administrative sanction of a
special character, which falls under the general legal regime of administrative
liability. In the action for annulment of the prefect's order by which the mandate
of the locally elected official who is in incompatibility or in conflict of interests
is found as terminated as of right, the waiver of the right to commit the disciplinary liability cannot be used.
Another legal issue that generated a non-unitary practice was that of the
possibility of legally terminating the term of office of mayor in the situation
where the state of incompatibility was definitively found during the enforcement
of a previous term. In this situation, some administrative litigation courts annulled
the prefect's order by which the earlier termination of the mayor's mandate was
found because the state of incompatibility considers a completed mayor's mandate. Other administrative litigation courts have considered the prefect's order to
be legal because any sanction may be related to an employment relationship in
force and not to a completed one. Furthermore, the applicable legal provisions do
not distinguish with regard to the mandate in which the state of incompatibility
has been identified but provide that the mandate terminates as of right in case of
finding and sanctioning a state of incompatibility.
By Decision no. 1/2021 of the High Court of Cassation and Justice29 it
29
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was established that “the term of office of mayor terminates as of right, even if it
is subsequent to the term during which the state of incompatibility was found by
means of an evaluation report drawn up by the National Integrity Agency, the
legality of which was established by a court decision, which remained final”.
In the reasoning of this solution, the Supreme Court pointed out that the
systematic interpretation of the legal provisions shows that the prohibition period
does not occur from the date when the state of incompatibility was held by means
of the evaluation report but from the date when this report remained final, including when it was challenged in court. Since the legislator did not regulate another
way of termination of the mandate than the date when the court decision remained
final, it follows that the prefect has the obligation to issue the order on the finding
of the termination of the mayor's mandate starting with this date. In case of a
contrary interpretation, the legal rule would be ineffective and would result in a
disregard for the standards of integrity proclaimed in national and international
law.
5. Conclusions
The regulation of the legal status of incompatibilities of the locally
elected officials in Romania represents an important element for the moral rehabilitation of the public life and for the increase of the degree of professionalism
and integrity at the level of the local public administration. Unfortunately, the
regulatory framework is deficient and the changes occurred were not likely to
eliminate differences of interpretation. This situation is reflected in a rich case
law of the administrative litigation courts regarding the legal status of incompatibilities of locally elected officials. The controversial legal issues have generated
non-unitary case law as well as the raising of numerous pleas of non-compliance
with the constitution. The unitary interpretations of the High Court of Cassation
and Justice, as well as the decisions of the Constitutional Court, show the interest
for a rigorous application of the legal rules in order to appropriately sanction the
situations of incompatibility.
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Considerations regarding the legality of the administrative act issued
by the court in order to manage the judicial activity
Associate professor Sandra GRĂDINARU1
Abstract
The principle of random assignment of cases is closely related to the right to a
fair trial guaranteed by art. 6 of the European Convention on Human Rights.The main
purpose pursued through the random assignment of cases is to provide a guarantee to the
litigant that he will benefit in the resolution of his own case, from the designation and
trial of an impartial court. An example of violation of this principle involves the settlement
of a given case by a court that has not been established by law (condition expressly
required by art. 6 ECHR), but by judges who have been appointed by the leading Board
of the Court. On the one hand, the present paper aims to analyze how the principle of
random assignment of cases can be circumvented by replacing during the trial one or
many of the members of a judicial panel with other judges, and on the other hand to
provide legal proposals. At the same time, throughout this paperwork, we will expose
which are the means that any litigant can use to signal the irregularities regarding the
abusive substitution of one or many of the members of a judicial panel.Last but not least,
we intend to address a topical issue for doctrinaires, professionals, but also for litigants,
given the complexity and "sensitivity" of invoking irregularities regarding the members
of a bench of the Court, who would be called to rule in a complaint regarding the way in
which they were invested to judge a case that was not randomly assigned to them.
Keywords: random distribution of case files, nullity of administrative acts, decision of the Court`s Leading Board.
JEL Classification: K23, K38, K49

1. Introduction
The legislator gave the leading Board of the Courts the attribution to
establish the formation of the court panels, in compliance with the requirement
of ensuring their continuity and, implicitly, of guaranteeing the right to a fair trial.
The establishment of the formation of the court panels implies the nominal determination of the members of a court panel prior to the random distribution of the
case.
We consider that after the random distribution of the case, the formation
of the panel will not be able to be modified by a college resolution, as such a
provision is missing from the national legislation.
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2. The legal framework of the modification of the judicial panels
after the random distribution of the case
The only legal settlement stating the possibility of the Leading Board
of the Courts to modify the formation of a given panel of judges is found in the
Rules of Procedure of the Courts.
According to art. 52 of Law no. 304/2004 (r1) regarding the judicial
organization: „(1) The Leading Boards establish the formation of the court panels at the beginning of the year, aiming at ensuring the continuity of the panel.
The change of the members of the judicial panel can only be done exceptionally,
based on the objective criteria established by the Rules of Procedure of the
courts. (2) The panel of judges is chaired, by rotation, by one of its members.”
Thus, the legislator established that the change of the members of the
panels can be made based on the objective criteria established by the Rules of
Procedure of the courts, but did not offer the possibility to amend a panel based
on the provisions of the Regulation and even less, on the basis of a Decision of
the Leading Board of the Court.
According to art. 53 para. 1 and 2 of Law no. 304/2004 (r1) regarding
the judicial organization: “The distribution of cases to judicial panels is done
randomly, in a computerized system. Cases assigned to a panel of judges may not
be transferred to another panel except under the conditions provided by law.”
According to art. 111 para. 13 of the Rules of Procedure of the Courts,
“The decision of the Leading Board may establish the taking over of the cases of
a panel if the member or, as the case may be, none of its members no longer
carries out his activity within the section or, as the case may be, of the court, by
another judge or judges, as appropriate. In this situation, all the causes of the
respective panel will be taken over”.
The forementioned regulation was adopted by Decision no. 1375 of
17.12.2015 of the Superior Council of Magistracy (published in the Official Journal no. 970 of 28th December 2015).
The Regulation of Internal Order of the Courts represents a tertiary legislation, therefore, the modification of the panel of judges by an administrative
act of the Leading Board implies an interference in the judicial activity performed
outside the legal framework and in violation of art. 53 para. 2 of Law no.
304/2004.
Simultaneously, concerning the interpretation of the provisions of art.
52 para. 2 of Law no. 304/2004 by the national courts, we consider that questions
can be raised regarding the constitutionality of this provision.
According to art. 126 para. 1 and 4 of the Constitution (1) Justice is
administered by the High Court of Cassation and Justice and by the other courts
established by law. (4) The competence of the courts and the trial procedure are
provided only by law.
The rules of jurisdiction of the courts also refer to the composition of
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the court panel, both at the moment of the court's investment and during the settlement of a case.
In this respect, the High Court of Cassation and Justice held that: „It is
possible that, due to the wrong qualification of the legal nature of the dispute, it
will be solved by a panel that lacks jurisdiction and, at the same time, illegally
composed in terms of quality, the wrong composition of the panel being closely
related to a lack of jurisdiction. The syntagma "Formation of the court" means,
in a narrow sense (a quantitative aspect), the formation of the court with the
number of judges provided by law, and in a broad sense, the formation of the
court with judges who may be part of the panel.” (High Court of Cassation and
Justice, Second Civil Section, Decision no. 4737 of November 7, 2018).
In the given conditions, even if the legislator's wish was for the judicial
activity to be partially regulated by a decision of the Superior Council of Magistracy, we appreciate that this legal provision contradicts the Romanian Constitution.
3. Decisions of the Leading Board of the Courts - an administrative
act
According to art. 2 letter c) of the Law on Administrative Litigation no.
554/2004, by administrative act is meant “the unilateral act with individual or
normative character issued by a public authority, in regime of public power, in
order to organize the enforcement of law or the concrete enforcement law, which
gives rise, modifies or extinguishes legal relationships”.
We appreciate the fact that the decisions of the Leading Board of the
national courts represent unilateral administrative acts with normative character,
issued in order to organize the enforcement of law.
Regarding the legal nature of a Decision of the Leading Board of the
Courts/Public Prosecutor's Offices, it was decided in the national judicial practice
that this represents an administrative act:
In this instance, the Court finds that the defendant (the Public Prosecutor's Office attached to the Cluj Court of Appeal) is a public authority within the
meaning of Article 2 paragraph 1 letter b) of the Law on Administrative Litigation, and the contested decision is an administrative act as defined by art. 2 para.
letter c) of the same normative act, being a unilateral act issued by a public authority, in regime of public power, in order to organize the enforcement of the
law, which gives rise to, modifies or extinguishes legal relationships.
The administrative character of the decision of the Leading Board of
the Court being object of the trial - is also revealed by the fact that it was issued
by the defendant in the exercise of the duties of secondary authorizing officer, as
the legislator assigned to the Leading Board of the Public Prosecutor's Offices
attached to the courts of appeal the competence to settle the appeals submitted
by the connected personnel against the measures for establishing the salary
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rights according to art. 27 of Annex VI of Law no. 330/2009.
It can be concluded, therefore, that in this case such a decision has the
legal nature of an administrative act within the meaning of the Law on Administrative Litigation, being issued by the defendant Prosecutor's Office attached to
the Cluj Court of Appeal for settling appeals filed by seven employees, particular
individuals.
It is known that a normative administrative act includes regulations of
principle, formulated in the abstract, and are intended for an indeterminate number of persons while the individual administrative act is the manifestation of will
that produces legal effects on specific individuals.
In the present case, it can be observed that the contested administrative
act is undoubtedly an individual one as it contains regulations regarding specific
individuals, the contrary claims being unfounded (Cluj Court of Appeal, Civil
Section II, Decision no. 1964/2012).
In the present essay we will refer to the decisions of the Leading Board
of the national courts by which a new member of the panel of a court is appointed,
in violation of the principle of random distribution.
A normative administrative act includes general rules of conduct, impersonal and with repeated applicability, intended for an indefinite number of
subjects.
An individual administrative act is a manifestation of will that creates,
modifies or extinguishes rights and obligations for the benefit or burden of a particular individual.
The national jurisprudence has ruled that: the classification of an infralegislative act in one of the two categories indicated above is not achieved, as the
court of first instance proceeded, by "cutting" some provisions of that act, thus
affecting its unitary character, but through the integral examination of its content, in light of the features of each of the categories in question (normative acts
and individual acts). In other words, an administrative act is either normative or
individual, depending on the extent of the legal effects which it produces, irrespective of the actual content of an annex to that act, as is the case here. (High
Court of Cassation and Justice, Administrative and Fiscal Litigation Section, decision no. 1718/2013).
Therefore, we consider that a college decision by which the nominal
formation of a court panel is modified represents an individual administrative act.
Unlike a typical individual administrative act, such a college decision
has the ability to violate the procedural rights of all existing parties in cases that
were randomly assigned prior to the panel whose formation was amended.
In these conditions, we appreciate that any party that notifies the fact
that one or even all the members of the panel have been changed, has both the
interest and the active procedural quality in appealing the decision of the Leading
Board of the Court.
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3.1. The administrative act’s plea of unlawfulness - a solution to address the violation of the principle of random distribution
According to art. 4 of the Law on administrative litigation no. 554/2004,
The legal character of an individual administrative act, regardless of the date of
its issuance, can be investigated at any time in a trial, by way of a plea, ex officio
or at the request of the interested party.
The court invested to judge the merits of the dispute and before which
the plea of unlawfulness was invoked, finding that the resolution of the dispute
on the merits depends on an individual administrative act, is competent to rule on
the exception, either by an interlocutory judgement or by the decision it will render in the case. If the court rules on the plea of unlawfulness by interlocutory
judgement, it can be challenged together with the merits.
The legislator does not make any distinction regarding the material or
functional competence of the court, so that it belongs to the courts, regardless of
the matter in which he judges.
The investment of the court with the analysis of the legality of the Leading Board of the national courts by which the formation of the panel is modified
can be made by any party concerned by the files that have been distributed to the
respective judges.
With the adoption of Law no. 202/2010 regarding some measures for
accelerating the settlement of lawsuits, the legislator transferred the jurisdiction
to settle the plea of unlawfulness in favor of the court notified with the merits of
the litigation in which the administrative act is invoked.
The jurisdiction of the civil court to solve the plea of unlawfulness of
an administrative act has been repeatedly ruled even by the Romanian Constitutional Court.
A case in point is the Romanian Constitutional Court’s Secision no. 458
of 11-th July of 2019 stating that: “the court ruled that the provisions of art. 4
para. (2) of law no. 554/2004 do not contradict the invoked constitutional text,
whose essential role is to guarantee judicial control over the administrative acts
of public authorities, regardless of the manner in which it is exercised (mainly or
incidentally) and regardless of the competent court (specialized in administrative
or common law). The fundamental reference norms do not impose the exclusive
jurisdiction of the administrative contentious courts in solving the plea of unlawfulness, since the constituent, in the last thesis of par. (6), reserved this exclusive
jurisdiction only in respect of the claims of the injured persons by ordinances or
provisions within them declared unconstitutional”.
4. Commented jurisprudence regarding the invocation of the administrative act’s plea of unlawfulness
Such a plea was invoked in a case pending before the Iasi Courthouse

Expanding Edges of Today's Administrative Law

68

in which the nominal formation of the panel was successively modified by two
decisions of the Leading Board.
A first aspect of the unlawfulness of the administrative acts concerns its
lack in reasoning in the judgement.
The decisions of the Leading Board of the Courthouse did not contain
the reasons underlaying their decision, containing only the operative part of the
judgement, respectively the movement of a judge from one panel to another.
The reasoning in judgement in fact and in law represents both a condition of legality of the administrative act and a guarantee of the observance of the
legitimate rights of the citizens, aspect also confirmed by art. 18 of the Code of
Good Administration adopted by Recommendation CM/R. (2007) of the Committee of Ministers of the member states of the Council of Europe which stipulates the need to substantiate in an appropriate manner all the administrative acts.
The jurisprudence of the High Court of Cassation and Justice states
along the same lines, by its Decision no. 482 from 26-th January of 2007: “The
bound of the issuing authority to substantiate the administrative act constitutes a
guarantee against the public administration arbitration and is imposed especially
in case rights or individual and subjective legal situations are modified or suppressed”.
By Decision no. 1 of 19.12.2015 of the Board of Directors of the Iasi
Tribunal, it was noted the relief of the activity of Mrs. T D and it was ordered the
modification of the court panel with the code C, to be composed of Judges C E
and R O.
By Decision no. 2 of 11.05.2016 of the Management Board of the Iasi
Tribunal, it was ordered “the establishment of the panel with the code CM and
the tenure of Judge C E with the legal assistants M M and B C”.
According to the report on the composition, specialization and numbering of the panels within the Civil Section I, updated on 15.05.2016 and available
on www.portaljust.ro, the EC judge continues to work within the Civil Section,
at the A4 and 3A3 panels, and Ms. RO judge, who is still fully active, is also the
holder of a panel of labor disputes (CM x according to the extract from the service
order having as object the organization of the administrative-judicial activity at
the Iasi Tribunal for 2017).
At the same time, by Decision no. 2 of 11.05.2016 of the Management
Board of the Iasi Tribunal, the component of panel C was again modified. Thus,
panel C was composed of judge R O and judge G T.
Following the settlement of the request for abstention of Judge G T,
panel C is composed of Judges S M and R O.
The Constitutional Court, by Decision no. 685/07.11.2018 regarding
the composition of the panels of 5 judges, enshrined the right of litigants to a
court "established by law", as well as the fact that the illegal composition of the
court is an absolute nullity, being violated a rule that protects a public interest,
and an unconditional nullity of the existence of an injury.
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The norms that regulate the composition of the court panels are norms
of judicial organization, of public order, the violation of which is sanctioned by
law with absolute nullity. Article 176 C.pr.civ. provides for unconditional nullity,
which sanctions with absolute nullity the violation of the legal provisions regarding the “composition or constitution of the court”.
Although the indicative of the panel remained the same, the members
of panel C (initially composed of Judge D T and C E) are different.
By Decision no. 00 of 11.05.2016 of the Management Board of the Iasi
Tribunal, it was ordered the replacement of Mrs. Judge C E with Mr. Judge G T.
Modification of the component of panel C could be ordered only if the
EC judge is in objective physical impossibility to ensure the continuity of the
panel, respectively if no longer active, definitively or temporarily in the Iasi Tribunal, being excluded the possibility to modify the panel component is within the
Tribunal, within the civil section.
In such conditions, the distribution of the EC judge within the Civil
Section of the Iasi Tribunal, within a panel of labor disputes (CM) starting with
11.05.2016 does not represent a good reason why it was necessary to modify the
component of panel C for the cases already distributed random to this panel in
the previous component, especially given that it remained in other appeal panels
of the civil section.
Judge C E is still active in the civil section of the Iasi Tribunal, at panels
A 1 and A 2, conditions for which we consider that the Decision of the Management Board no. 00 dated 11.05.2020 is illegal.
The composition of the court is regulated by norms of public order, so
that their violation represents a reason for absolute, unconditional nullity, which
can be invoked in any state of the process.
The move of Judge C E to other appellate panels is not an objective
reason to amend the panel and this does not cover the illegality of the appointment
of Judge G T in this panel.
By replacing a judge nominated by the President of the court, instead
of the random redistribution of the case, the rules of public order regarding the
composition of the court, respectively the principle of random distribution of the
case and the principle of continuity of the court were violated.
Moreover, the change of a judge in other panels within the same court
is an organizational measure that can be anticipated, so that there is the possibility
of measures taken by the management board that are not likely to violate the principle of continuity of the panel.
Similarly, the Superior Council of Magistracy - the Section for Judges,
by the 2019 Decision, showed that: „retirement for the age limit is not considered
to be an exceptional circumstance, as long as it depends, to a large extent, on the
manifestation of the will of the magistrate and is an event that can be anticipated,
requiring measures to prevent disregard the rule of mediation, measures that may
consist either in the proper management by the magistrate of the cases pending
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before him (for example, granting shorter trial terms), or in the earlier modification of the composition of the panel. Thus, in case the judge who composes a
panel in criminal matters is to be released from office by retirement, the management board, at the motivated proposal of the section president or the court president, as the case may be, may order that panel to no other cases are assigned to
him, which it is foreseeable that he cannot solve until the date of dismissal”.
Considering the fact that Judge G T was illegally appointed in the panel
C, according to the principle resoluto iure dantis, resolvitur ius accipientis and
the appointment of Judge S M in this panel is in turn struck by nullity.
Moreover, even ignoring the aforementioned issues, Judge S M was illegally appointed to try this case.
Through the minutes no. x dated 07.07.2016 drawn up by Judge F M
found the impossibility of resolving the procedural incident consisting in the declaration of abstention of Judge G T by Judge C I (at position I on the permanent
list).
For these reasons, it was ordered the appointment of Judge A M in the
second position on the permanent list.
Following the admission of the statement of abstention of Judge G T, a
new report was drawn up no. x dated 10.07.2016, which found the incompatibility
of Judge A M in solving the present case.
By the previous mentioned minutes, it was ordered the appointment of
Judge S M in the third position on the permanent list from 01.07.2016.
According to art. 110 para. 5 of the Rules of Procedure of the Courts: If
after the settlement of procedural incidents according to par. (4), the incompatibility of one or some of the members of the panel is found, the completion of the
panel is made by the participation of the judge or judges registered in the permanent list after the judge or judges who participated in solving the procedural incident.
The reasoning that formed the basis of the wording of article 110 par. 5
of the Rules of Procedure of the Courts regarding the appointment of the judge
from the permanent list following the one who solved the procedural incident,
started from the premise that the judges in positions prior to the one who solved
the procedural incident would be incompatible.
In the present situation, Judge C I was not incompatible to solve the
procedural incident, but was “appointed to solve another incident, through the
minutes no. x/2016”.
Resolving another procedural incident is a situation of temporary unavailability.
Therefore, on 10.07.2016, the judge delegated with the settlement of
procedural incidents had to appoint from the standing list the judge in position I
and not the one in position III on the standing list.
According to art. 111 para. 14 ROI The provisions of art. 7 para. (1)
letter g) shall apply accordingly in situations not provided for in this Article.
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We appreciate that the retirement of Judge T D and the change of Judge
C E to a panel specialized in labor disputes and other appeals panels, respectively,
do not fall within the cases provided by art. 111 para. 1-13 ROI.
In fact, Judge R O also works in a panel of labor disputes: at the CM
panel, according to the extract from the service order having as object the organization of the administrative-judicial activity at the Iasi Tribunal for 2017.
The only provision of art. 111 ROI incidence in this situation was par.
14, which represents a norm of reference to art. 7 para. 1 letter g) of the Regulation.
According to art. 7 para. 1 letter g) ROI The President of the Court of
Appeal exercises managerial prerogatives in order to efficiently organize the activity of the Court, as well as coordination and control tasks regarding the administration of the Court of Appeal and the courts in the district, as follows: g) organizes and coordinates the activity of random distribution of cases and establishes the rules applicable in situations not provided by law or by this regulation.
As the amendment of panel C was made for cases not provided for by
the Rules of Procedure of the Courts, the case had to be submitted to the attention
of the President of the Iasi Court of Appeal, in accordance with art. 111 para. 14.
5. Conclusions
The principle of random distribution of files cannot be circumvented by
tertiary legislation. Priority of any administrative act are the norms of constitutional law, as well as the primary legislation.
Following the random distribution of the case, the composition of the
panel will not be able to be modified by a college decision.
The legislator has the obligation to establish the concrete conditions in
which the objective impossibility of a judge to continue his activity within a panel
of judges.
Although the Superior Council of Magistracy has the competence to
issue normative administrative acts, it cannot replace the legislator.
At the same time, we appreciate that the legislative activity cannot be
"delegated" to the Superior Council of Magistracy.
The exception of illegality of the administrative act is a weapon available to the litigant to draw attention to the violation of the principle of random
distribution of the case, and by admitting it would be found that the panel is illegally constituted.
We appreciate that the situations of “impossibility” of exercising the
activity within the collegiate panel, a situation that leads to the replacement of the
full member, must be analyzed in detail.
The impossibility of the member of the panel must be real and available
to be investigated by any interested person, as any change in the panel of judges
may detract from the trust of the litigant in the act of justice.
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The decisions of the board of directors of the national courts must also
be motivated in order to be able to exercise a legal control over them.
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Current legislative references in the matter of public property lease
contracts
PhD. student George-Bogdan IONIȚĂ1
Abstract
The present research aims to analyse an important topic in the field of current
administrative contracts, namely, the lease of a public property. The paper is structured
in two sections. The first section will address the issue of public property law in order to
analyse in a concrete way aspects related to the object, subjects or legal characters of
public property in the context of the application of administrative contracts. The second
section will seek to analyse the current regulation of the lease from the perspective of the
provisions of GEO 57/2019 on the Administrative Code in order to objectively observe
the current legal regime established by this normative act. The elaboration of the study
used the current legislation in the field as well as specialized works in the field of administrative law.
Keywords: rental of public property, administrative contracts, administrative
code, legal regime, object of the contract.
JEL Classification: K11, K23

1. The right of public property - essential landmarks in connection
with the field of regulation and its object
The public property right is that property right that belongs to the state or
territorial administrative units (commune, city, municipality, county) over the
goods that, according to the law or by their nature, are of public use or interest2.
Regarding the subjects of the public property right, the Romanian Constitution provides in art.136 par. (2) Thesis II that “Public property (…) belongs
to the state or administrative-territorial units3”. The Romanian State is subject to
1
George-Bogdan Ioniță - Doctoral School of Law, Bucharest University of Economic Studies,
Lawyer in the Bucharest Bar, Romania, ionita.bogdan.george@gmail.com.
2
Apart from the Constitutional regulations, the legal regime of public property can be found in the
following normative acts (with subsequent amendments): Emergency Ordinance no. 57/2019 (Administrative Code), Civil Code, art. 858 - 875 (Title IV Public property), Land fund law no.
18/1991, Law no. 238/2004 on oil, Government Emergency Ordinance no. 105/2001 regarding the
state border of Romania, Water Law no. 107/1996, Law no. 17/1990 regarding the legal regime of
the inland maritime waters, of the territorial sea, of the contiguous zone and of the exclusive economic zone of Romania, Law no. 46/2008 Forestry Code, Government Ordinance no. 43/1997,
regarding the legal regime of roads, Law no. 33/1994 regarding the expropriation for a cause of
public utility, Government Decision no. 841/1995 on the methods of free transmission and capitalization of goods belonging to public institutions. See, E. Chelaru, Civil law. The main real rights,
5th edition, C.H. Beck Publishing House, Bucharest, 2019, p. 89.
3
According to art. 863 of the Civil Code, the right of public property is acquired: a) by public
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both private law and public law, being represented, from a procedural point of
view, in both qualities by the Ministry of Public Finance. The administrativeterritorial units are: communes, cities (which can be declared municipalities, under the law) and counties, in accordance with art. 3 paragraph (3) of the Constitution and with art. 95 of GEO 57/2019. From a procedural point of view, in
litigations regarding the right of public property, the administrative-territorial
units are represented by the county councils, by the General Council of the Municipality of Bucharest, respectively, by the local councils4.
Regarding the object of public property, the Romanian Constitution, at
art.136 par. (3) establishes the scope of the goods that form the object (exclusively
of) the public property right using two modalities of legislative technique,
namely: by limiting enumeration of the goods and by reference to the organic law
in the matter5. Also, the constitutional norm uses two criteria: the criterion of
destination of goods - public or national interest ("riches of public interest", waters with exploitable energy potential, of national interest") and the criterion of
declaration of law ("and other goods established by organic law")6.
Moreover, art. 858 of the Civil Code stipulates that the object of the public property right is the goods that “according to the law or by their nature, are of
public use or interest”. The corroboration of these constitutional and legal provisions leads to the idea that there is a main criterion - of destination or affectation,
along with a complementary criterion - of the nature of the good7.
The goods that form the right of public property can be divided into two
broad categories: goods that are exclusively the object of public property and
goods that, as the case may be, can be the object of both public and private property.
The transfer of goods from the public domain to the private domain is
another specific way of exercising the legal disposition over the public property
goods, not constituting a violation of the inalienable character of the goods because the transfer is made by means of public law8.
procurement, carried out in accordance with the law; b) by expropriation for a cause of public utility, in accordance with the law; c) by donation or bequest, accepted under the law, if the good, by
its nature or by the will of the disposer, becomes of use or public interest; d) by convention for
consideration, if the good, by its nature or by the will of the acquirer, becomes of use or public
interest; e) by transferring a good from the private domain of the state to its public domain or from
the private domain of an administrative-territorial unit in its public domain, in accordance with the
law; f) by other means established by law.
4
C. Bîrsan, Main real rights, Hamangiu Publishing House, Bucharest, 2013, pp. 165-167.
5
I. Muraru, E.S. Tănăsescu, The Constitution of Romania. Comment on articles, 2nd edition, C.H.
Beck Publishing House, Bucharest, 2019, pp. 1192-1199.
6
V. Stoica, Civil law. The main real rights, 3rd edition, C.H. Beck Publishing House, Bucharest,
2017, pp. 191-195.
7
G. Boroi, B. Nazat, Civil law course. The main real rights. 2nd edition, Hamangiu Publishing
House, Bucharest, 2013, pp 57-60.
8
C. Jora, I. Ciochină-Barbu, Civil law. Real rights. 2nd edition, revised and added, Universul Juridic
Publishing House, Bucharest, 2015, p. 135.
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According to art. 860 par. (1) - (3) of the Civil Code, the public property
goods are part of the national, county or, as the case may be, local public domain.
The delimitation between the national, county and local public domain is made
in accordance with the law. The goods that form the exclusive object of the public
property of the state or of the administrative-territorial units according to an organic law cannot be transferred from the public domain of the state to the public
domain of the administrative-territorial unit or vice versa only as a result of the
amendment of the organic law. In other cases, the transfer of a good from the
public domain of the state to the public domain of the administrative-territorial
unit and vice versa is done in accordance with the law9.
Also, the Constitution at art. 136 paragraph (4) and art. 861 of the Civil
Code establishes the legal characteristics of the public property right, so that the
public property goods are inalienable, imperceptible, imprescriptible10.
With regard to the modalities of exercising the property right over the
public property goods, the public property goods can be given in administered,
they can be rented and given in free use11.
According to art. 864 of the Civil Code, the right of public property is
extinguished if the good has perished or been transferred to the private domain,
if the use or public interest has ceased, in compliance with the conditions provided by law12.
2. The lease of a public property - specific aspects regulated by the
light of the provisions of GEO 57/2019 on the Administrative Code
The administrative lease contract can be defined as “an agreement of will
concluded between the holder of the right of public property or the right of administration of a good, public property, called lessor and a subject of private law,
natural or legal person, Romanian or foreign, called tenant or tenant, through
which the tenant receives for use a good public property, for a certain period of

9

FL. A. Baias (Coord.), New Civil Code. Comment on articles. 2nd edition, C.H. Beck Publishing
House, Bucharest, 2014, pp. 943-944.
10
The inalienability of public property must be explained by civil law mechanisms, in opposition
to the alienability of private property and the means to achieve it. A constant in explaining the
nature of inalienability is the impossibility of alienating property by means specific to civil law, by
legal acts between living, translational property. The imperceptibility of public property is a consequence and also a guarantee of inalienability. The imperceptible character has two valences: the
impossibility of the forced execution of the goods by the creditors of the state and of the administrative-territorial units as well as the impossibility of the establishment of real guarantees on the
goods. The imprescriptibility presupposes that the action in claim based on the right of public property is imprescriptible, without the defendant being able to oppose the acquisitive prescription.
11
Article 297 para. (1) and (2) GEO 57/2019.
12
A special cause of termination of the public property right is stipulated in art. 35 of Law no.
33/1994, in the case of restitution of expropriated buildings to former owners in case of non-use of
buildings according to the purpose of public utility for one year from the date of expropriation.
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time, in exchange for a rent13”.
Regarding the rental contract, prior to the entry into force of the provisions of the Administrative Code, the headquarters of the matter was found in
Law no. 213/1998 on the ownership of public property. Considering that from
July 5, 2019, GEO 57/2019 (Administrative Code) entered into force, law
213/1998 was partially repealed, including the regulation regarding the right to
rent a public property14.
Currently, the headquarters of the subject can be found at art. 332-348 of
GEO 57/2019.
According to art. 332 of GEO 57/2019, the contract for renting a public
property “is concluded by the authorities provided in art. 28715 or by the holder
of the administration right, as the case may be, with any natural or legal person,
Romanian or foreign. The rental of public property of the state or of the administrative-territorial units is approved, as the case may be, by decision of the Government, of the county council, of the General Council of the Municipality of
Bucharest or of the local council16. If the lease is concluded by the holder of the
administration right, he has the right to collect from the rent a share between 2050%, established, as the case may be, by the decision of the Government, the
county council, the General Council of Bucharest Municipality or the local council of the commune, city or municipality through which the lease was approved.
The renting of the public property of the state or of the administrative-territorial
units is done on the basis of a public auction”.
Regarding the persons who can participate in the public auction, art. 339
of GEO 57/2019 stipulates that “any natural or legal person, Romanian or foreign,
who cumulatively meets the following conditions has the right to participate in
13
C.S. Săraru, Administrative contracts, Regulation. Doctrine. Jurisprudence, C.H. Beck Publishing House, Bucharest, 2009, p. 262.
14
A specific regulatory system benefits from the lease of a dwelling from the protocol housing fund
provided by Government Ordinance no. 19/2002 regarding some measures for the establishment
and use of the protocol housing fund, public property of the state, and for the sale of real estate,
private property of the state, under the administration of the Autonomous Administration “State
Protocol Heritage Administration”. The protocol housing fund consists exclusively of state-owned
real estate. The administration of the protocol housing fund is done by the Autonomous Administration “Administration of the State Protocol Patrimony”, which ensures the record, its provision,
its maintenance, repair and conservation, in accordance with the law.
15
According to art. 287 of GEO 57/2019, the entities exercising the public property right of the
state or of the administrative-territorial units Exercising the public property right, except for the
representation in court of the Romanian state through the Ministry of Public Finance in connection
with the legal relations regarding public property, performed by: a) Government, through the line
ministries or through the specialized bodies of the central public administration subordinated to the
Government or the line ministries, as the case may be, for the goods belonging to the public domain
of the state; b) the deliberative authorities of the local public administration, for the goods belonging
to the public domain of the administrative-territorial units.
16
The decision contains the following elements: a) the identification data and the inventory value
of the property that is the object of the lease; b) the destination given to the good that is the object
of the lease; c) rental duration; d) the minimum rental price.
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the auction: they have paid all the fees regarding the participation in the auction,
including the participation guarantee; they have submitted the tender or the request to participate in the tender, together with all the documents requested in the
award documentation, within the terms provided in the award documentation;
have fulfilled up to date all the obligations due to the payment of taxes, fees and
contributions to the consolidated state and local budgets and are not in a state of
insolvency, bankruptcy or liquidation. The person who was designated the winner
of a previous public auction regarding the state goods or of the administrativeterritorial units in the last 3 years does not have the right to participate in the
auction, but did not conclude the contract or did not pay the price, through his
own fault. The restriction operates for a period of 3 years, calculated from the
designation of the respective person as the winner of the auction”17.
Regarding the duration of the lease of public property, it is concluded for
a limited period. According to art. 1783 of the Civil Code, “the leases cannot be
concluded for a period longer than 49 years. If the parties stipulate a longer term,
it is automatically reduced to 49 years. The duration of the contract may be extended by agreement of the parties, but without exceeding 49 years together with
the initial duration”18.
Regarding the rights and obligations of the parties, the holder of the public property right or the holder of the administration right has the following
rights/obligations: to hand over the good on the basis of minutes, within the term
provided by law; to collect the rent, in accordance with the provisions of the lease;
to benefit from the guarantee constituted by the holder of the rental right; otherwise, the authorities provided in art. 287 GEO 57/2019 or the holder of the administration right, as the case may be, are obliged to return the guarantee upon
termination of the contract; to maintain the property in a proper state of use
throughout the rental, according to its destination, and to bear the costs of repairs
necessary for this purpose; to control the execution of the obligations of the lessee
and the observance of the lease conditions, having the right to ascertain, whenever
necessary, without hindering the use of the good by the lessee, the state of integrity of the good and the destination in which it is used; to ensure the undisturbed
use of the property throughout the rental19.
With regard to the rights and obligations of the holder of the rental right,
he must not prejudice the right to public property by the acts and legal acts committed; to pay the rent, in advance, in the amount and on the terms established by
the contract; to constitute the guarantee in the amount, form and term provided in
the specifications; to request the authorities provided in art. 287 GEO 57/2019 or
to the holder of the administration right, as the case may be, the repairs necessary
17

V. Vedinaș, Annotated administrative code. News. Comparative examination. Explanatory notes.
2nd edition, Universul Juridic Publishing House, Bucharest, 2020, pp.250-257.
18
C. S. Săraru, Book of administrative contracts, Models, Comments, Explanations, C.H. Beck
Publishing House, Bucharest, 2013, pp. 225-226.
19
See, art. 347 para. (1) of GEO 57/2019.
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for maintaining the good in proper condition of use or the equivalent value of the
repairs that cannot be postponed; to execute in time and in optimal conditions the
current maintenance works and normal repairs incumbent on it, in order to maintain the rented property in the condition in which it was received at the time of
concluding the contract; to return the property, on the basis of a report, upon termination, for any reason, of the lease, in the technical and functional condition at
the date of takeover, less the wear and tear related to normal operation; not to
exploit the leased property in order to collect natural, civil, industrial or product
fruits20.
Regarding the conclusion of the contract, according to art. 343 GEO
57/2019, the lease contract includes clauses likely to ensure the use of the leased
property, according to its specifics. The contract is concluded in written form,
under the sanction of nullity and will include clauses regarding the compensations, in case of termination of the contract before the expiration of the term. The
delivery-receipt of the good is done through a report within a maximum of 30
days from the date of establishing the guarantee.
Failure to conclude the contract within 20 calendar days from the date of
fulfilment of the term provided in art. 341 para. (26)21 may entail the payment of
damages by the guilty party. The refusal of the successful tenderer to conclude
the contract may entail the payment of damages. If the successful tenderer refuses
to conclude the contract, the tender procedure is cancelled and the contracting
authority resumes the procedure, in accordance with the law, the opportunity
study retaining its validity.
The damages shall be determined by the court in whose territorial area
the seat of the contracting authority is situated, at the request of the interested
party, unless the parties decide otherwise. If the contracting authority is unable to
conclude the contract with the successful tenderer due to the fact that the tenderer
in question is in a situation of force majeure or the fortuitous inability to perform
the contract, the contracting authority has the right to declare the successful tender two, provided that it is admissible.
If there have been legislative changes aimed at introducing, amending or
waiving certain national or local taxes whose effect is reflected in the increase/decrease of the costs on the basis of which the contract price was based, the rent
may be adjusted, at the request of either party, if the possibility of adjustment has
been provided in the award documentation.
20
The non-payment of the rent, as well as any other violated provision regarding the non-fulfilment
of the contractual obligations by the holder of the rental right entitles the authorities provided in art.
287 or the holder of the administration right, as the case may be, when deducting its equivalent
value from the guarantee. The holder of the rental right is obliged to complete the guarantee.
21
The contracting authority may conclude the contract only after a period of 20 calendar days from
the date of communication. The contracting authority has the obligation to inform the tenderers
about the decisions regarding the award of the contract, in writing, with confirmation of receipt, no
later than 3 working days from their issuance.
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3. Conclusions
A first conclusion regarding the typology and classification of leases of
public goods, refers to their legal nature. In the literature it was considered that
these are administrative contracts (opinion to which we agree). Therefore, one
argument in this regard is that one of the parties to the contract is a public authority. Another argument, defining in our opinion, is the fact that the object of the
contract concerns a good public property. It was also considered that in the case
of disputes, the competent court is the one established on the basis of law
554/2004 on administrative litigation and common law courts, a feature specific
to contracts in the field of civil (private) law.
A second conclusion regarding the field of public property leasing contracts derives from the “security” and “importance” of the regulation, because on
the one hand, we consider the Constitutional regulation, and on the other hand,
we consider the specific regulation of GEO 57/2019 as well as the regulation from
the Civil Code 2009 or from other normative acts.
A third conclusion results from the usefulness of concluding such contracts because, on the one hand, public property can be put into operation, and on
the other hand, from the economic criterion, this operation also produces certain
pecuniary benefits (rents) which represents revenues to the budget of the respective holder of the public property right.
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Jurisdiction of the courts to settle disputes concerning former
dignitaries or civil servants
Lecturer Adriana DEAC1
Abstract
Recently, in the practice of the courts, we have noticed a different approach
regarding the settlement of some litigations having as object the employment of the patrimonial responsibility of some persons who, at a certain moment, had either the quality
of dignitary or the quality of civil servant. It is not an isolated case, it is about a significant
number of lawsuits, about 20. Surprisingly, although in all these cases, the quality of
plaintiff had the same national authority and the quality of defendants had, relatively, the
same persons, the solutions of the courts were different, even contradictory, in terms of
material, functional and territorial competence to resolve these disputes. The present paper aims to analyze the relevant court decisions in terms of legal issues, without discussing the merits of the cases, but only the procedural exceptions, inadmissibility and material and functional incompetence of the courts notified in resolving those disputes. In
conducting the study, I will consider the methods of interpreting legal rules, respectively
grammatical, logical and systematic, the purpose being to clarify this legal issue and to
provide help, support to those who, perhaps, at some point, may face this situation.
Keywords: administrative and fiscal litigation, labor dispute, dignitary, civil
servant, employee, employment relationship, inadmissibility, incompetence.
JEL Classification: K23

1. Introduction
Starting with the end of 2019, almost 20 lawsuits were registered with
the Labor Disputes and Social Insurance Section of the Bucharest Tribunal, with
the object of employing the patrimonial responsibility of some persons who, over
time, in the exercise of their attributions which were alleged to have caused some
damage to a national authority. This institution, as the applicant, established the
procedural framework, requesting the Tribunal - Labor Disputes and Social Insurance Section, to jointly and severally oblige these defendants to pay the damages caused.
Given that, in all these disputes, the applicant and the defendant were the
same persons, and that the legal issues raised were similar, there should normally
have been a unity of solution by the judges of the same court. sections of the
court.
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However, in fact, the judgments handed down gave a different legal resolution to the issue of the material and functional competence of the Labor and
Social Insurance Disputes Section, which had been notified by the applicant. The
exception of material incompetence was raised in these cases because the persons
who had the quality of defendants held different qualities within the applicant
public institution. Thus, some of the defendants had the quality of employees,
carrying out their activity under an individual employment contract, other defendants had the quality of civil servants and other defendants had the quality of dignitaries, carrying out their activity under service relations.
Considering the quality of the defendants, they invoked, as already mentioned, the exception of the material incompetence of the Labor Conflicts and
Social Insurance Section, considering the Administrative and Fiscal Litigation
Section competent to solve the cases. The court initially notified, namely the Labor Conflicts and Social Insurance Section, offered, I think, all possible judicial
solutions.
Thus, in some cases, the Labor Conflicts and Social Insurance Section
considered itself competent to solve the case, because the joint and several obligation was requested, even if not all the defendants were former employees. In
other cases, the Labor and Social Insurance Disputes Section disjoined the case,
considering itself competent to resolve only the action regarding the defendant
who had been an employee, for the other defendants who had service relations,
declining the competence to resolve in favor of the Administrative and Fiscal
Litigation Section. In other cases, the Labor Conflicts and Social Insurance Section considered itself completely incompetent and, admitting the exception of material incompetence, ordered the referral of the case to the Administrative and
Fiscal Litigation Section.
In turn, in some cases, the Administrative and Fiscal Litigation Section
considered itself competent and tried the case, but in others, the Administrative
and Fiscal Litigation Section also considered itself incompetent, leading to a negative conflict of jurisdiction, the case being sent to the Court of Call for settlement.
But the surprise doesn't end here. So far, the Court of Appeal has resolved
two negative conflicts of jurisdiction over the disputes I referred to, ruling in two
different judgments. In a decision, resolving the conflict of competence, the Court
of Appeal considered competent to resolve the case of the Civil Section, taking
into account in determining the competence whether the defendants still held the
capacity of dignitary or civil servant at the time of filing the lawsuit. If the answer
was no, the courts took into account the value of the object of the summons and,
depending on this aspect, either sent the case for resolution to the competent
Court or sent the case to the Civil Section of the Tribunal.
By the second judgment by which the Court of Appeal resolved the negative conflict of jurisdiction, the Labor Conflicts and Social Insurance Section
was considered competent given that the object of the summons is to jointly and
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severally repair an alleged damage was caused by the defendants in a service
relationship with the plaintiff, the action being based on the provisions of art. 254
of Law no. 53/20032 and art. 998 Civil Code3. Considering that this section retained for settlement the case regarding the defendant who had labor relations
with the plaintiff, it was considered to be applicable the provisions of art. 99 paragraph 2 and art. 123 para. 3 of the Code of Civil Procedure4 according to which
“when the court is exclusively competent for one of the parties, it will be exclusively competent for all parties”.
It is this diversity of solutions of the same court that determined me to
approach this legal issue and to analyze it, in order to identify the correct legal
solution in this case.
2. Contents
The legal issues that this paper addresses concern the notions of employee, civil servant, dignitary, employment relationship and employment relationship, as well as the issue of the material competence of the court regarding
the resolution of various cases. It is also necessary to see when the quality of the
defendant must be verified in establishing the competence: the moment of issuing
the administrative act, the moment of causing the possible damage or the moment
of formulating the request for summons.
In connection with the issue of the material competence to settle the case
and the moment when the quality of the defendants must be taken into account, I
would like to make the following clarifications.
Regarding the material competence, according to the provisions of the
Code of Civil Procedure, a distinction is made between the functional material
competence of the court which is established according to the type of attributions
of each category of courts and the procedural material competence established
according to the object, nature and value of the dispute. These aspects must be
verified by the court according to art. 129 para. 2 point 3, art. 130 para. 2 and art.
131 para. 1 of the Code of Civil Procedure at the first trial term at which the
parties are legally summoned before the first instance. Also, according to art. 10
para. 1 of Law no. 554/20045 of the administrative contentious, the litigations
regarding the concluded administrative acts issued or concluded by public au-

2
Law no. 53/2003 regarding the Labor Code, republished in the Official Gazette of Romania, part
I, no. 345 din 18.05.2011.
3
Romanian Civil Code, Law no. 287/2009, republished in the Official Gazette of Romania, part I,
no. 505 of 15.07.2011.
4
Civil Procedure Code, Law no. 76/2012 for the implementation of Law no. 134/2010 on the Code
of Civil Procedure, published in the Official Gazette of Romania, part I, no. 365/24 May 2012.
5
Law no. 554/2004 of the administrative contentious, published in the Official Gazette of Romania,
part I, no. 1154/07.12.2004.
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thorities with the value of up to 3,000,000 lei are solved by the fiscal administrative courts6.
The jurisprudence of the High Court of Cassation and Justice is constant
in the sense of assessing the civil nature of the request for reparation of a damage
caused by a dignitary or civil servant who, at the time of filing the request, no
longer had this quality. By decision no. 1026/24.02.2012 of the High Court of
Cassation and Justice, it is noted that the service relationship that arises and is
exercised as a result of appointment to a public office has as parties the dignitary
or civil servant and the public institution within which he exercises his function.
„The dispute in the present case does not derive from the non-fulfillment
of the obligations deriving from the employment contract, but from the defective
fulfillment of the service attributions by the persons in the exercise of the public
function. Moreover, in the case of one of the defendants, he never had the quality
of civil servant, he having the quality of dignitary, undersecretary of state, appointed and revoked by decision of the Prime Minister, the provisions of Law no.
188/19997, nor the provisions of the Administrative Code8, but the provisions of
Law no. 115/19999 on the commitment of ministerial responsibility. According
to art. 5 of this law, in addition to political liability, the members of the Government shall also be liable in civil, contraventional, disciplinary or criminal matters,
according to the common law in these matters, unless the law provides otherwise.”
„The training of the patrimonial responsibility of the civil servant for
damages caused10 with guilt to the patrimony of the public institution is done by
issuing an order or imputation dispositions or by assuming a payment commitment. If the civil servant is no longer in a service relationship with the public
institution, the employment of the patrimonial liability, qualified as a civil liability can be done only by common law by incurring tortious civil liability according
to the provisions contained in the Civil Code. Therefore, the possession of the
quality of dignitary or civil servant at the date of the trial of the case, respectively
at the date of formulating the action is relevant in the case, not being able to accept
that a derogatory norm regarding the material competence in considering the
quality of civil servant. time and independently of the termination and/or modification of the service relationship referred to in the express norm. In conclusion,

6

Bogasiu G, Legea contenciosului administrativ. Comentată şi adnotată. 4th edition, revised and
added, Universul Juridic Publishing House, Bucharest, 2018, p. 348.
7
Law no. 188/1999 on the status of civil servants, republished and amended by Law no. 156/2018,
published in the Official Gazette of Romania part I, no. 554 / 29.06.2018.
8
Government Emergency Ordinance no. 57/2019 on the Administrative Code, published in the
Official Gazette of Romania, part I, no. 555/05.07.2019.
9
Law no. 115/1999 on ministerial responsibility, published in the Official Gazette of Romania, part
I, no. 200/23.03.2007.
10
Toader O, Reflecţii privind natura juridică a răspunderii administrativ-patrimoniale pentru daunele săvârşite prin actul de putere publică, „Dreptul” no. 2/2020, p. 94.
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the liability of the defendant can be made only through the common law of tortious civil liability”.
Also, regarding the competence of the administrative and fiscal contentious court, the provisions of art. 500 of the Administrative Code refer to the fact
that, in order to repair the damage caused, the head of the public institution issues
an order or an imputation order within 30 days from the finding of the damage…,
the right to action in the material sense regarding the issuance of this order to be
prescribed within 3 years from the date of occurrence of the damage. In connection with this situation, para. 2 in art. 500 of the Administrative Code refers to the
administrative contentious court, regulating the exclusive right of the civil servant
to contest the imputation act, not the possibility of the public institution to notify
the administrative contentious court.
Therefore, in view of this diversity of judgments, I believe that I can provide a reasoned opinion on the court competent to settle such disputes. I consider
it correct to resolve this legal issue offered by the High Court of Cassation and
Justice, which established the jurisdiction of the civil court to resolve disputes
aimed at recovering any damages caused by former dignitaries or civil servants
in the exercise of their duties. Depending on the value of the object of the application, according to art. 94 para. 1 letter j) Code of Civil Procedure, will be competent to resolve the court case from the defendant's domicile if the damage is up
to 200,000 lei inclusive or the civil section of the court in whose territorial area
the defendant resides, if the value of the damage exceeds 200,000 lei.
Given the specifics of the case presented, I do not consider it totally
wrong to establish material competence in favor of the Labor Conflicts and Social
Insurance Section, even if not all defendants carried out their activity on the basis
of employment relationships, but also on the basis of employment relationships,
provided that this section is the first notified and the plaintiff requests the joint
and several obligation of the defendants to repair the damage, applying art. 123
para. 3 of the Code of Civil Procedure, respectively “when the court is exclusively
competent for one of the parties, it will be exclusively competent for all parties”.
With regard to establishing the competence in favor of the Administrative
and Fiscal Litigation Section, I consider this solution wrong, because, in case of
finding a possible damage caused to the public institution by the civil servant, the
head of the unit has the obligation to issue an imputation order or an order, only
the civil servant can contest it at the administrative contentious court, not the
public institution, this having only the way of issuing the imputation order open.
Regarding the moment when the quality of the defendant must be verified
in order to establish the competent court, the Decision of High Court of Cassation
and Justice refers to the moment of solving the request or the moment of notifying
the court, two moments sometimes close to the time limit, sometimes distant. The
courts also took into account the moment of finding the damage, a hypothesis that
they do not share.
At the time of issuing the administrative act, obviously, the defendant
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had the quality of dignitary or civil servant, so there are no problems. At the time
of causing and subsequently, the ascertainment of the damage by the administrative act issued, already, it is possible that the person who issued the act no longer
exercises the function of public dignity. However, the Administrative Code, in
art. 500 provides certain deadlines for finding and repairing the damage. Thus,
according to art. 500 para. 1, the reparation of damages brought to the public
authority or institution in the situations provided in art. 499 letter a) and b) is
ordered by the issuance by the head of the public authority or institution of an
imputation order or disposition, within 30 days from the finding of the damage,
or, as the case may be, by assuming a payment commitment, and in the situation
provided in letter c) of the same article, based on the final court decision. Also,
according to art. 500 para. 4 the right of the head of the public authority or institution to issue the imputation order or disposition shall be prescribed within 3
years from the date of occurrence of the damage.
Therefore, even if the employment relationship would change or cease
after the damage, the public authority or institution has this period of maximum
3 years to make legal efforts to recover the damage.
From my point of view, which can be corrected, what is important is not
the moment of notifying the court, but the moment of causing the alleged damage,
the quality of dignitary, civil servant or employee determining the materially
competent court.
Regarding the notions of employee, civil servant, dignitary, employment
relationship, service report, I want to see the following aspects.
At this moment, the applicable legislation is represented by the Labor
Code, regarding the notion of employee and the Administrative Code, regarding
the notions of civil servant, service report. The Administrative Code has the advantage that it devotes a special part to public administration staff, covering all
the categories that this staff includes, including those that traditionally are subject
to analysis and study of other branches and legal disciplines, such as employees
and managers, analyzed in labor law or management discipline, or dignitaries, in
whose regulation and analysis the constitutional law intersects with the administrative law.
In terms of concepts, the Code uses a variety of terminology, which includes civil servants, civil servants with special status, contract employees, contract staff, staff paid from public funds, contract staff in public administration11.
Regarding the notion of employee, we find the concept in the Romanian
Constitution12, obviously in the Labor Code, but also in the Administrative Code

11

Godeanu T. N., Noţiunile de „funcţionar public”, „salariat” şi „personal contractual” în viziunea Codului administrativ şi din perspectiva corelaţiei cu alte acte normative, „Revista Română
de Dreptul Muncii”, no. 3/2020, p. 121.
12
The Constitution of Romania from 1991, republished in the Official Gazette of Romania, part I,
no. 767/31.10.2003.
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or other special laws. The Romanian Constitution refers to the concept of employee in art. 41 para. 2 regarding the recognition of the right to social protection,
art. 43 para. 1 on the recognition of the right to strike in order to defend economic,
social and professional interests, without providing a definition of this legal concept.
According to art. 10 of the Labor Code, the individual employment contract is the contract under which a natural person, called an employee, undertakes
to perform work for and under the authority of an employer, natural or legal person, in exchange for a salary called salary. Nor does the Labor Code provide an
exact definition of the notion of employee, but refers to the conditions that the
individual must meet to acquire this quality, the conditions of paid work, his
rights and obligations.
Regarding the notion of employment relationship, obviously, it represents the social relationship established between the employee, natural person and
employer, natural and/or legal person having a double object, the work performed
by the employee for the benefit and under the authority of the employer and the
salary which the employer undertakes to pay to the employee, on a monthly basis,
in exchange for the work performed.
Compared to the notions of dignitary, civil servant and service relationship, in the case of the notions of employee and employment relationship, specific
is the freedom of will of the contracting parties which, through negotiation, can
establish the desired contractual clauses, the employment contract being a bilateral legal act, consensual, sinalagmatic. Obviously, because the employer can be
both a natural person and a legal person, including national authorities or public
institutions can acquire the status of employer by concluding employment contracts with employees, applying the general regulations provided by the Labor
Code and other special provisions provided by the Administrative Code or other
special laws.
Obviously, in relation to the defendants who had the status of employees
of the plaintiff and carried out their activity on the basis of employment relationships established by concluding the individual employment contract, the competence of the Labor Conflicts and Social Insurance Section is clear, especially
when it it is the first instance notified with the settlement of the case. As we have
already shown, in some cases, the court considered itself fully competent to resolve these cases, applying the provisions of art. 123 para. 3 Code of Civil Procedure.
Regarding the notion of civil servant, the Romanian Constitution includes numerous regulations, for example art. 40 para. 3 stipulating that “judges
of the Constitutional Court, ombudsmen, magistrates, active members of the
army, police officers and other categories of civil servants established by organic
law may not be part of political parties”, as well as art. 73 para. 3 letter j) which
establishes the areas that are reserved for an organic law, among which is the
status of civil servants.
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The current Administrative Code, as well as Law no. 188/1999, in force
prior to the adoption of GEO no. 57/2019 contains detailed regulations regarding
the notion of civil servant, as well as the concept of service report. According to
art. 371 of GEO no. 57/2019, the civil servant is the person appointed, in accordance with the law, in a public position and acts in conditions of objectivity, professionalism, legality and impartiality for the fulfillment by the public authorities
and institutions of the attributions provided by law.
Also, the public office, an institution of administrative law through which
state power is exercised, is closely linked to the notion of activity, authority. It is
defined in art. 5 para. 1, point 26y of Title II, General definitions applicable to
public administration, as the set of attributions and responsibilities, established
under the law, for the purpose of exercising the prerogatives of public power by
public authorities and institutions. Part VI of the Administrative Code, starting
with art. 365, regulates, in detail, the status of civil servants, the provisions applicable to the contractual personnel from the public administration and the record
of the personnel paid from public funds.
With regard to the notion of employment relationship, this is the legal
relationship that is established between a civil servant, on the one hand, and the
state or local public administration, through the autonomous administrative authorities or through the public authorities and institutions of the central and local
public administration, on the other hand.
Two main points of view regarding the legal nature of this report have
been crystallized in the literature13. One, according to which an employment relationship is nothing more than a kind of legal employment relationship and another, according to which the employment relationship is an administrative law
relationship. The two opinions cover - at least in part - the divergent positions
expressed between those who consider that the source of the legal employment
relationship is a conventional one, represented by the individual employment
contract and those for whom the source of the same relationship is the unilateral
manifestation of will, incorporated in the administrative act appointment to public
office.
I consider that the employment relationship of a civil servant or dignitary,
a person exercising a function of public dignity is a public law relationship, for
its termination not requiring the agreement of the parties, as required in the case
of individual employment contract under private law, where the agreement of will
represents a fundamental condition for concluding the respective contract.
The employment relationship of a civil servant or a dignitary belongs to
public law in general and administrative law in particular and arises and is exercised for an indefinite or determined period on the basis of the administrative act
of appointment.
13
Cătălin-Silviu Săraru, Drept administrativ. Probleme fundamentale ale dreptului public, C.H.
Beck Publishing House, Bucharest, 2016, p. 404-406.
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Regarding the notion of dignitary, this is a person exercising a function
of public dignity, more precisely the set of attributions and responsibilities established by the Constitution, laws and/or other normative acts, as the case may be,
obtained by investment, as a result of the electoral process, directly or indirectly,
or by appointment. With regard to the present case, the defendant, who had the
capacity of dignitary, had been appointed and subsequently revoked by decision
of the Prime Minister, at the proposal of the Head of the Chancellery of the Prime
Minister, published in the Official Gazette. Also, in the case of the dignitary, his
activity took place on the basis of a service report.
3. Conclusions
Analyzing these considerations, theoretically, I should say that, in the
case of the defendants who had the quality of dignitary or civil servant, the material competence would be the Administrative and Fiscal Litigation Section. But
the legal basis, as I said earlier, is debatable from my point of view. Indeed, art.
500 of the Administrative Code refers to the administrative contentious court, but
this possibility is offered only to the dignitary or civil servant who, through the
issued documents, would have caused the public authority or public institution a
prejudice. Art. 500 does not grant the respective authority the right to invest the
contentious court because the procedure, in case of finding a prejudice, consists
in issuing within 30 days from the finding of damage an order or an imputation
order and, only this, it can be challenged in the administrative contentious court
by the dignitary or the civil servant. So, what is the court's solution in this case?
The solution is the invocation by the defendants or even by the contentious court,
ex officio, of the exception of the inadmissibility of the request for summons.
The solution, the legal way to recover the eventual damage, remains the
whole action regarding the engagement of the civil liability at the civil court, either court or tribunal - the civil section depending on the value of the invoked
damage; up to 200,000 lei, the court in whose territorial area the defendant or the
court - civil section resides will be competent, if the value of the invoked damage
exceeds 200,000 lei.
Obviously, in relation to the defendants who had the status of employees
of the plaintiff and carried out their activity on the basis of employment relationships established by concluding the individual employment contract, the competence of the Labor Conflicts and Social Insurance Section is clear, especially
when it is the first instance notified with the settlement of the case. As we have
already shown, in some cases, the court considered itself fully competent to resolve these cases, applying the provisions of art. 123 para. 3 Code of Civil Procedure. In other cases, the Section for Labor Disputes and Social Insurance considered itself, only partially, competent, regarding the employee, keeping the case
for settlement, while, regarding the defendants who had held the quality of dignitary or civil servant, considering themselves incompetent, disjoined the case,
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sending it to the Administrative and Fiscal Litigation Section or even to the Civil
Section.
The solution to these legal issues, which only prolongs the resolution of
cases and unnecessarily burdens the role of the courts, is, in my view, better communication between members of the same court on the resolution of legal issues,
especially when negative conflicts of competence have arisen, and these have
been resolved differently.
Finally, regarding the moment that must be taken into account for the
establishment of the competent court, the High Court of Cassation and Justice
considered that the situation should be analyzed at the moment of notifying the
court. From my point of view, which may not be entirely correct, but can be corrected, I consider that, in determining the competent court, the situation should
be taken into account at the time of causing the damage, because as a result of
this damage, the entire court proceedings.
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Recent developments of the European Union institutions: the role of
the consumer policy advisory group
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Abstract
The study addresses the problematics of the recent foundation of the Advisory
Group on Consumer Protection Policy on 22 December 2020, the first meeting of which
took place on 21 February 2021. Pursuant to the launching by the European Commission
of the New Consumer Protection Agenda, the Commission’s Directorate-General for Justice and Consumers (DG JUST) intended to set up an expert group, namely the „Consumer Policy Advisory Group”, whose structure will bring together representatives of
consumer organizations, civil society and industry, with the main mission of assisting the
European Commission in a future implementation of the Consumer Protection Agenda
from 2021-2022 on. It will provide expert advice on the implementation of the consumer
protection agenda, both in terms of public policy, as well as on the 22 types of concrete
actions in key areas of consumer policy. The paper underlines the main competences of
the newly-established group of experts, which will suggest operational actions to the European Commission in terms of the implementing the high-level priorities set out in the
New Consumer Agenda as input into the yearly priorities which were discussed at the
annual Consumer Summit. Consequently, the CPA Group will contribute to the monitoring by the European Commission of the implementation of annual operational actions
posterior to the conclusion of the annual Consumer Summit and will assertively assist
European Commission services in the preparation and the implementation of legislative
and non-legislative actions delivering on the priorities of the New Consumer Agenda.
Nonetheless, the CPA Group is determined to foster exchange of experiences and good
practices on the areas of the New Consumer Agenda, thus contributing to the fortifying
of the actioning capacity of consumer organisations and to the intensifying of the latter’s
progress.
Keywords: Consumer Policy Advisory Group – CPAG, European Commission,
consumer, New Consumer Policy Agenda, EU institutions.
JEL Classification: K23, K29

1. Introductory notes
Placed at the zenith of the European Commission’s concerns in the field
of consumer legal protection, the New Consumer Policy Agenda, launched on 13
November 2020, sets out a series of strategic steps set enumerated in the New
Deal for Consumers from 2018 and configures a bold long-term vision up to
2025, focusing on five priority areas: the transition to the green economy, the
1
Juanita Goicovici, „Babeș-Bolyai” University of Cluj-Napoca, Romania, juanita.goicovici@law.ubbcluj.ro.
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transition to the digital economy, enforcement of consumer rights in the new digital context, protecting vulnerable groups of consumers and international cooperation on consumer rights, as well as on related obligations of professionals2. Pursuant to the launching by the European Commission of the New Consumer Protection Agenda, the Commission’s Directorate-General for Justice and Consumers (DG JUST) intended to set up an expert group, namely the „Consumer Policy
Advisory Group”, whose structure will bring together representatives of consumer organizations, civil society and industry, with the main mission of assisting
the European Commission in a future implementation of the Consumer Protection
Agenda from 2021-2022 on. It will provide expert advice on the implementation
of the consumer protection agenda, both in terms of public policy, as well as on
the 22 types of concrete actions in key areas of consumer policy.
The paper underlines the main competences of the newly-established
group of experts, the most notable of which will be the suggesting of operational
actions to the European Commission in view of the implementing the high-level
priorities set out in the New Consumer Agenda as input into the yearly priorities
which were discussed at the annual Consumer Summit. Consequently, the Consumer Policies Advisory Group will contribute to the monitoring by the European
Commission of the implementation of annual operational actions posterior to the
conclusion of the annual Consumer Summit and will assertively assist European
Commission services in the preparation and the implementation of legislative and
non-legislative actions3 delivering on the priorities of the New Consumer
Agenda.
As it will be accentuated in the paper, when defining the composition of
the CPAG, DG JUST aimed at the ensuring of a high level of expertise, as well
as a balanced representation of relevant areas of interest, while taking into account the specific tasks of the Consumer Policies Advisory Group, the type of
expertise sequentially required, as well as the relevance of the represented collective interests of European consumers.
2. The New Consumer Agenda launched by the European Commission imbricating several priority areas
Firstly, it should be mentioned that the New Consumer Agenda incorporates a vision for EU consumer policy from 2020 to 2025, building on the 2012
2
See, for further details, Roscam Abbing, Felix, McQuaid, Eugene, Austin, Andrew and McGrego,
Alex, The New Consumer Agenda: A glimpse of EU consumer law in 2025, published on
16.11.2020, available at https://www.lexology.com/library/detail.aspx?g=08bf79da-a5ae-4852aad1-8cb7642cc242, accessed on 08.05.2021.
3
Howells, Geraint, Twigg-Flesner, Christian and Wilhelmsson, Thomas, Rethinking EU Consumer
Law (Abingdon-on-Thames: Routledge, 2019), pp. 82-91; Ilieva, Mihaela, La protection des
consommateurs et les droits fondamentaux dans l'Union européenne (Bruxelles: Bruylant, 2021),
pp. 113-124.
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Consumer Agenda4 (which expired in 2020) and the 2018 New Deal for Consumers. Secondly, it is important to notice that the New Consumer Agenda also aims
to address consumers’ immediate needs in the face of the post-pandemic economic phase, while sequentially addressing the significant challenges raised by
the pandemic affecting the daily activities of consumers, in particular in relation
to the availability and accessibility of products and services, as well as travel
within, and to and from the EU. Thirdly, it is useful to remind that the New Consumer Agenda covers five key priority areas5, namely the green transition6, the
digital transformation, redress and enforcement of consumer rights, the approaching the needs of specific consumer groups and, finally, international cooperation
in the field of consumer protection policies.
The enforcement of consumer rights is representing the responsibility of
national authorities, with the EU playing a coordinating and supporting role, in
the imbricated context of the sequential implementing of the New Consumer
Agenda. From January 2020, the new Consumer Protection Cooperation Regulation came into force which strengthens enforcement authorities’ online capacity,
cooperation mechanisms and consistency across Member States; it is worth noting that an assessment of the effectiveness of the Regulation will be completed
by 2023. On the other versant, the Directive on Better Enforcement and Modern-

4
Pellier, Jean-Denis, Droit de la consommation (Paris: Dalloz, 2021), pp. 39-44; Pertek, Jacques,
Droit des institutions de l’Union européenne, 5e édition (Paris: Presses Universitaires de France P.U.F., 2016), pp. 29-36; Picod, Nathalie and Picod, Yves, Droit de la consommation (Paris: Sirey,
2020), pp. 67-72; Picod, Yves, Le droit européen de la consommation (Le Kremlin-Bicêtre: Mare
et Martin, 2018), pp. 71-83; Piedelièvre, Stéphane, Droit de la consommation (Paris: Economica,
3e édition, 2020), pp. 61-74.
5
As indicated in the introductory part of the New Consumer Policy Agenda, the Agenda reflects
the need to take account of consumer protection requirements in the formulation and implementation of other UE policies and activities; thus the New Consumer Agenda complements other EU
initiatives, such as the „European Green Deal”, the „Circular Economy Action Plan” and the „Communication on Shaping Europe’s digital future”; the Agenda also supports relevant international
frameworks, such as the United Nations’ 2030 Agenda for Sustainable Development and the UN
Convention on the Rights of Persons with Disabilities. See, for details, Bazin-Beust, Delphine,
Droit de la consommation (Paris: Gualino, 4e édition, 2020), pp. 84-92; Cherednychenko, Olha O.,
„EU Financial Regulation, Contract Law and Sustainable Consumer Finance”, in van Schagen, E.
and Weatherill, S. (edit.), Better Regulation in EU Contract Law: The Fitness Check and the New
Deal for Consumers (Oxford: Hart Publishing, 2019): 61-91; Chevalier, Emilie and Dubos, Olivier,
Institutions européennes (Paris: Dalloz, 2019), pp. 49-56.
6
As resulting from the New Consumer Policy Agenda, pt. 3.1., „The European Green Deal sets out
a comprehensive strategy to transform the EU into a fair and prosperous society, with a climateneutral, resource-efficient, clean and circular economy in which economic growth is decoupled
from resource use and where negative impacts on natural capital and biodiversity are reduced”,
requiring profound and rapid change in consumers’ habits and consumers’ behaviour in order to
reduce environmental footprint in all significant areas, from housing and food to consumer mobility
and leisure; https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0696, accessed on 15.05.2021.
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isation of Consumer Law will enter into application in May 2022 and will sequentially strengthen specific consumer rights7; an upcoming project funded by
the Commission will deploy e-tools to enable authorities to carry out online investigations and monitor products sold online; in 2022 and every two years thereafter, the European Commission, together with national authorities, will present
common enforcement priorities to address compliance issues identified in various
sectors of the consumer policies implementing. Among the priorities of the New
Consumer Policy Agenda is the one referring to the monitoring of the practical
intricacies in terms of the implementation of the provisions of Directive (EU)
2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects of contracts for the provision of digital content and digital services,
which will enter into force on January 1, 2022. According to art. 25 of the Directive, by 12 June 2024, the European Commission is expected to review the
application of the Directive and draw up a report which it will be forwarded to
the European Parliament, the Council and the European Economic and Social
Committee. The report will also examine the need to harmonize the rules applicable to contracts for the provision of digital content or digital services, a sector
in which the advisory role of GPAC experts will be a highly significant one.
Another important sequence in the New Consumer Agenda will be represented by the monitoring of the implementing of the Directive (EU) 2019/771
of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the sale of goods, amending Regulation (EU) 2017/2394
and Directive 2009/22/EC, and repealing Directive 1999/44/EC, which will be
applicable from January 1st, 2022. Concerning the practical applicability of the
provisions of the mentioned Directive, as resulting from the provisions of article
25 of Directive 2019/771, the European Commission had on its agenda, not later
than 12 June 2024, the reviewing of the application of this Directive, including
its provisions on remedies and burden of proof — also with respect to secondhand goods as well as goods sold at public auctions — and the producer’s commercial guarantee of durability, and submit a report to the European Parliament,
to the Council and to the European Economic and Social Committee. As expressly mentioned, the report will assess in particular whether the application of
Directive 2019/771 and Directive (EU) 2019/770 ensures a consistent and coherent framework for the proper functioning of the internal market with regard to the
supply of digital content, digital services and goods with digital elements in accordance with the principles governing Union policies in the field of consumer
protection; for obvious reasons, the report will be accompanied, where appropriate, by legislative proposals for the augmenting of the level of harmonisation.
One of the salient consulting competences of the CPAG will be to assist
the European Commission directorates on the configuring and the implementing
of the Commission’s digital transformation agenda; a new Digital Services Act
7

Pellier, Jean-Denis, op. cit., pp. 56-82.
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will define new responsibilities for online intermediaries, as well as reinforcing
accountability, while ensuring that consumers are protected against illegal products, unfair digital practices, defective content and online unfair contractual
terms; it is worth noting that the European Commission is planning to present a
Digital Markets Act, combining the regulation of digital platforms with a framework to examine digital markets prone to market failures, which is primarily designed to enable fairer digital markets, including lower prices, new services and
wider consumer choice in terms of digital contracting. The extended use of AI is
continuously representing a focusing spot for the European Commission DGJUST, since the Commission is working on a number of regulatory measures related to consumer protection and Artificial Intelligence, including on the revising
of the Directive 85/379/ECC on producers’ liability for the damages caused by
defective products as to be corelated with the provoking legal aspects related to
the liability for the use of AI. Thus, in 2021-2022, the European Commission is
expected to revise the General Product Safety Directive as to address new challenges to the safety of products brought by updated technologies and online sales;
similarly, consumers’ right to data portability will be facilitated under the European Strategy for Data, allowing consumers to switch between service providers
and select services offering an adequate level of data protection; it is in this complex context of future European legal harmonisation that the Consumer Policies
Advisory Group is expected to play a significant consultative role, materialised
in the form of expert opinions, recommendations and advisory analyses.
3. The Consumer Policies Advisory Group’s main tasks and competences – articulated
One of the most salient features which should be emphasized in terms of
the competencies assigned to the Consumer Policy Advisory Group is that, within
the framework described, the group’s tasks will be to suggest operational actions
to the European Commission8 in view of the implementing of the high-level priorities set out in the Consumer Agenda as input into the yearly priorities to be
discussed at the annual Consumer Summit. Additionally, the Consumer Policy
Advisory Group is expected to assertively contribute to the monitoring by the
European Commission of the implementation of annual operational actions as
follow-up of the Consumer Summit. Another significantly important task of the
Consumer Policy Advisory Group will be to assist the European Commission
services in the preparation and implementation of legislative, as well as non-legislative actions delivering on the priorities of the Consumer Agenda. Neverthe-

8
Chevalier, Emilie and Dubos, Olivier, Institutions européennes (Paris: Dalloz, 2019), pp. 56-83;
Fenouillet, Dominique (edit.), Droit de la consommation; droit interne et européen (Paris: Dalloz,
2020), pp. 112-118; Hodson, Dermot and Peterson, John, The Institutions of the European Union
(Oxford: Oxford University Press, 2017), pp. 92-114.
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less, the Consumer Policy Advisory Group’s competences encompass the one referring to the fostering of the exchange of experiences and good practice on the
areas of the Consumer Agenda, the CPAG being expected to contribute to
strengthening the capacity of consumer organisations. The group, which is also
expected to prepare reports on specific themes related to the consumer protection
policies9, issue opinions and prepare a compendium of best practices, will be articulated as to facilitate the accomplishing of the mentioned tasks in the field of
consumer protection.
4. Considerations regarding the organizational structure of the Consumer Policy Advisory Group
4.1. Main structure and representatives/experts’ recruitment
As regarding the composition of the Consumer Policy Advisory Group,
it should be mentioned that the group will consist of up to 55 members, whose
origin and sub-area of expertise can be described as following:
(a) 6 to 8 EU-level consumer organisations and other entities representing
relevant consumer groups, civil society or special interest groups of consumers,
such as the elderly, disabled, youth, educators, users or regulators of financial,
telecommunication, energy or other services and sectors with public service aspect (e.g., transportation, health, food safety etc.), local and community initiatives
concerning consumer rights;
(b) one consumer organisation per each Member State, which will be chosen to hold an adequate level of experience and expertise and is expected to be
able to perform advisory role to the European Commission divisions in the field
of consumer protection;
(c) 10-12 industry associations and professional organisations representing European businesses and other economic operators with commercial activities directly interacting with European consumers and accounting for a significant
segment of EU private consumption;
(d) 4 to 6 experts, professionals or members of academia with suitable
and relevant expertise in the field of consumer legal protection; these experts will
be appointed as individuals in a personal capacity (non-representative capacity)
and thus are expected to act independently, in the public interest of European
consumers.
Subsequently, the creation of sub-groups will allow to keep the membership of the “main” group balanced, in terms of representativeness of interests at

9
Vogel, Joseph and Vogel, Louis, Traité de droit économique – Droit de la consommation, 2e
édition (Bruylant: 2021), pp. 46-62; Zarka, Jean-Claude, Les institutions de l’Union européenne,
14e édition (Paris. Gualino, 2017), pp. 71-96; Zarka, Jean-Claude, L’essentiel des institutions de
l’Union européenne, 22e édition (Paris: Gualino: 2020), pp. 81-93.
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stake with a non-excessive number of members (up to 30), ensuring the functionality and efficiency of the group, as well as the adequate temperance in terms of
tasks distribution.
As to the duration of the experts’ mandate, members and observers will
be initially appointed for a mandate of two years and remain in office until the
end of their individual mandate, with a possibility for their term of office to be
renewed.
For the members belonging to the category of EU-level consumer organisations’ representatives and other entities representing relevant consumer
groups, civil society or special interest groups of consumers, it is decisively important to note, especially in terms of experts recruitment and competencies, that
these CPAG members will have, as their primary objectives and activities, the
representing of the consumers interests or of other social or relevant interest
groups as identified by the DG-JUST; in order for a consumer association to be
eligible, it must have been mandated in at least two thirds of the Member States
to represent the interests of consumer to represent interests of consumer organisations or other social or relevant interest groups. Nevertheless, an adequate level
of representativeness10 of national consumer organisations or other organisations
is required, in terms of: involvement and participation in public consultations to
review legislation and in meetings with stakeholder groups, not only concerning
the priorities set by the consumer policy itself, but also concerning their mainstreaming in other EU relevant policies; cooperation on concrete issues with EU
level regulators, with other civil society organisation or with business associations; communication and dissemination of the results of its activities; networking with and supporting the national consumer organisations. The experts designated by these consumer associations must have proven and relevant competence
and experience at European level in consumer policy areas, including in the field
of digitalisation11 or at least in one of the areas identifiable under the provisions
10

In terms of representativeness, it is required that the national consumer organisations referred to
in terms of nominating experts in the CPAG must be representative of the general interest of consumers, in accordance with national rules and be active at national level. Subsequently, the European consumer organisations nominating experts for the CPAG must simultaneously meet a binary
set of criteria: firstly, to be non-governmental, non-profit-making, independent of industry, commerce and business or other conflicting interests, and secondly, have as their preponderant objectives and activities, the promotion and protection of the health, safety and economic interest of
consumers in the EU or the protection and rights promotion of vulnerable groups of consumers.
Thirdly, in order to be eligible for the nominating of CPAG experts, the consumer organisations
must have proven and relevant competence and experience at European level in consumer policy
areas or at least in one of the areas identifiable under the New Consumer Agenda and, consequentially, must have provided to the Commission satisfactory accounts of their membership, internal
structural rules and transparent sources of funding.
11
Maultzsch, Felix, „Paradigms of EU Consumer Law in the Digital Age”, in Kettemann, Matthias
and Peukert, Alexander (edit.), The Law of Global Digitality (2020), available at SSRN:
https://ssrn.com/abstract=3759858, accessed on 08.05.2021. In 2021-2022, the European Commission plans to prepare proposals for the revision of the Consumer Credit Directive and the Distance
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of the New Consumer Agenda; in order to nominalise representatives in the
CPAG sessions, the consumer organisations should have provided to the European Commission satisfactory accounts of their membership, internal rules and
sources of funding (in terms of transparency of funding recruitment12).
4.2. Observers, the presence of which is granted in the CPAG
The European Commission’s Directorate for Justice and Consumers decided on the granting of an observer status in the main group of the CPAG for
one consumer organisation from two important non-members of the European
Union, namely Norway13 and Iceland14, in compliance with the horizontal rules,
as a result of the recruitment of experts for the main group of the CPAG. For the
observers appointed in CPAG, the selected organisations from Norway and Iceland will nominate one representative, as well as one alternate representative, the
appointing organisation being responsible for ensuring that their representatives
provide a high level of expertise. It is worth mentioning that observers’ representatives may be permitted by the Chair to take part in the discussions of the group
and to provide expertise; however, the observers lack voting rights and, therefore,
will not participate in the deliberating and voting process, nor have the observer
the right to formulation of recommendations or advice addressed to the main
group or to the CPAG sub-groups.
With regard to the requirements of the level of representativeness for consumer protection associations in Norway and Iceland which will appoint observers to CPAG meetings, it is necessary that the national consumer organizations
mentioned in respect of the nomination of CPAG experts be representative of the
general interest of consumers, in accordance with national rules and be active at
least at a national level. These associations must also meet dual requirements:
Marketing of Financial Services Directive in view to reinforce consumer protection in the context
of the digitalisation of retail financial services; on the other versant, The Digital Education Action
Plan 2021-2027 will support consumers in acquiring strong digital literacy and competency.
12
Riefa, Christine and Saintier, Severine (edit.), Vulnerable Consumers and the Law. Consumer
Protection and Access to Justice (Abingdon-on-Thames: Routledge, 2021), pp. 34-61.
13
Neither Norway, nor Iceland, as non-members of the EU, will not be represented in the CPAG;
nevertheless, one consumer organisation from each of these two states (the trade relationships of
which are highly valuable for other EU member-states) will send a representative as an observer to
the CPAG main group’s meetings. Norway is associated with the European Union through its membership of the European Economic Area (EEA), signed in 1992 and established in 1994; it is useful
to remind that Norway was a founding member of the European Free Trade Association (EFTA) in
1960, which was originally set up as an alternative to the European Economic Community (EEC),
which represents the main predecessor of the EU.
14
It is worth recalling that economic relations between Iceland and the European Union have a long
and fruitful history and are primarily governed by two agreements: a bilateral free trade agreement
signed in 1972, and the agreement on the EEA in 1994, the establishment of which was meant to
give Iceland, among other European countries outside the EU, access to the EU market. In this
view, one consumer organisation from Iceland will send an observer to the CPAG main group’s
meetings.
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first, they must be non-governmental, non-profit associations, and not representing the interests of agents working in industry, trade and business or other conflicting interests, and, in particular, their main objectives and activities being to
promote and protect the health, safety and economic interests of EU consumers
or to protect and promote the rights of vulnerable groups of consumers. It should
also be noted that, in order to be eligible for the nominating of observers in the
CPAG, consumer organizations in the two countries outside the Union must present a level of experience that is relevant at European level in the field of consumer policy and be able provide transparent information on their funding
sources.
4.3. Distribution of sub-divisions inside the CPAG
It is worth noticing that the Consumer Policies Advisory group will be
articulated as follows:
(a) the “Main group”, which will be composed of members such as the
representatives of 6 to 8 EU-level consumer organisations and other entities representing relevant consumer groups, civil society or special interest groups of
consumers, such as the elderly, disabled, youth, educators, users or regulators of
financial, telecommunication, energy or other services and sectors with public
service aspect (e.g., transportation, health, food safety etc.), local and community
initiatives concerning consumer rights; the members representing one consumer
organisation per each Member State, which will be chosen to hold an adequate
level of experience and expertise and is expected to be able to perform advisory
role to the European Commission divisions in the field of consumer protection;
as well as up to 6 national consumer organisations chosen from amongst members
of one consumer organisation per each Member State, which will be chosen to
hold an adequate level of experience and expertise and is expected to be able to
perform advisory role to the European Commission divisions in the field of consumer protection, so as to correspond each year to the Members States holding
the current, previous and upcoming years’ Council Presidencies;
(b) the “Consumer organisations sub-group”, which will bring together
all members representing one consumer organisation per each Member State,
which will be chosen to hold an adequate level of experience and expertise and
is expected to be able to perform advisory role to the European Commission divisions in the field of consumer protection15;
(c) in addition to the above sub-group bringing together consumer organisations, further subgroups could also be created, to examine specific questions
on the basis of terms of reference defined by DG JUST; these sub-groups will
operate in compliance with the horizontal rules and will report on their activities
15

It is worth noticing that, in order to ensure continuity and the smooth functioning of the main
group, as well as of the sub-groups, a reserve list of suitable candidates will be established that may
be used to appoint replacements for members whose mandate ends before the expiry of the term.
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to the group; as to the length of their mandate, the sub-groups of the CPAG will
be dissolved as soon as their mandate is fulfilled.
4.4. Operating rules and engagement exigences applicable to the
CPAG meetings
In terms of the chairing, one of the salient rules applicable to the CPAG
meeting is that these group meetings will be chaired by a representative of DG
JUST. Moreover, it should be underlined that the „main group” of the CPAG will
act at the request of DG JUST, in compliance with the European Commission’s
horizontal rules on expert groups16 (thus being incident ‘the horizontal rules’ inherent to the activity of EC’s expert groups). As regarding the frequency of meetings, it must be observed that, in principle, the „main group” is expected meet
twice per year, with the providing of secretarial services from the DG JUST; obviously, ad-hoc meetings, including of sub-groups, may be episodically organised
by DG JUST.
The consensus principle will be applicable to the adoption by the Consumer Policy Advisory group of official documents such as opinions, recommendations or CPAG reports. As a salient rule in the event of a vote, the outcome of
the main group’s vote will be decided by simple majority of the
Members; in such hypotheses, the members that voted against or abstained are granted the right to have a document drafted, summarising the reasons
for their position annexed to the opinions, recommendations or reports adopted
by the CPAG; as to the public accesses to the CPAG deliberations, it should be
noted that, in agreement with DG JUST, the group may, by simple majority of its
members, decide that deliberations will be public, in an open access regime.
5. Conclusive remarks
The Consumer Policy Advisory Group which was set up following the
launch by the European Commission of the New Consumer Protection Agenda
by the Commission’s Directorate-General for Justice and Consumers (DG JUST)
will bring together representatives of consumer organizations, civil society and
industry professionals, trade and services, the GCPC main mission being to assist
the European Commission in a future implementation of the Consumer Protection
Agenda from 2021-2022 and to provide specialised advice on the implementation
of the consumer policy agenda in the field of public policy which addresses these
16
On the horizontal rules, see Leclerc, Stéphane, Les institutions de l’Union européenne, 8e édition
(Paris: Gualino, 2020), pp. 82-113; Lelieveldt, Herman and Princen, Sebastiaan, The Politics of the
European Union (Cambridge: Cambridge University Press, 2015), pp. 122-127; Metz, Julia, The
European Commission, Expert Groups, and the Policy Process (Palgrave Macmillan UK: 2015),
pp. 72-86; Papazian, Patrick and Rambaud, Thierry, Institutions européennes et principes généraux
de droit européen (Studyrama: 2015), pp. 101-134.
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issues.
The following conclusions can be drawn from the above considerations:
(a) The Consumer Policy Advisory Group will assist the European Commission in preparing and implementing legislative as well as non-legislative actions that meet the priorities of the Consumer Agenda;
(b) CPAG experts will provide specialized assistance to the relevant services of the European Commission in the development and implementation of
legislative and non-legislative actions that meet the priorities of the Consumer
Agenda, including the promotion of the exchange of experience and good practices in the subsidiary areas described in the EC Consumer Policy Agenda;
(c) structurally, the CPAG will consist of a “core group” of experts, together with a “sub-group of representatives of consumer organizations”, to which
will be added other sub-groups that can be set up to examine specific consumer
policy questions, based on the terms of reference defined by DG JUST and which
will report to the main group the specific activities under the control of the main
group;
(d) the CPAG meetings will be chaired by a representative of DG JUST;
the „main group” of the CPAG will act at the request of DG JUST, in compliance
with the European Commission’s horizontal rules on expert groups; as regarding
the frequency of meetings, it must be observed that, in principle, the „main group”
is expected meet twice per year, while ad-hoc meetings, including those of the
sub-groups, can be organised by DG JUST on specific occasions related to the
implementation of sequential consumer policies;
(e) the incidental rule regarding the submission of official documents to
the members’ vote implies that the result of the main group’s vote will be decided
by a simple majority of members; in such cases, the members who voted against
or abstained will be given the opportunity to draft a document, annexed to the
opinion, recommendation or report adopted by the GPAC, summarizing the reasons for their position; with regard to public access to the GPAC deliberations, it
should be noted that, in accordance with the decisions of DG JUST, the group
may, by a simple majority of its members, decide to grant the presence of the
public at the deliberating sessions of the expert group meetings.
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Considerations for the "Digital Single Market"
Associate professor Ioana-Nely MILITARU1
Abstract
With the Communication from the Commission, entitled "Single Market Act" of
2010, on the Europe 2020 Strategy, the issue of the internal market is relaunched by the
European Union institutions. The field of progress of the internal market is oriented towards the digital single market - PUD. The European Union is thus becoming a digital
player, which means for the Member States a transformation and adaptation to the information society. A key role in the completion of the digital internal market is played by the
Commission, which has tabled numerous legislative proposals since 2010, in parallel
with the European Parliament, which has adopted a number of resolutions to this effect.
In the context of these regulatory concerns, many questions are emerging about how the
digital single market responds to the needs of citizens, businesses and beyond.
Keywords: market, internal market, single market, digital single market, resolution, citizen, enterprise, legislative proposal.
JEL Classification: G15, G18, K20

1. Introduction
The legal basis of the internal market is primarily represented by the
Treaty on the Functioning of the European Union (EU), in the following provisions.
Article 4 para. 2 letter a), refers to the "shared competences between the
European Union and the Member States applicable in the field of the internal
market", an area considered to be the main focus of the TFEU.
Article 26 TFEU states:
- "The EU shall adopt measures for the establishment or functioning of
the internal market (paragraph 1);
- The internal market comprises an area without internal frontiers in
which the free movement of goods, persons, services and capital is ensured in
accordance with of the Treaties (paragraph 2);
- the guidelines and conditions necessary to ensure progress in the field
of the internal market are the responsibility of the Council on a proposal from the
Commission (paragraph 3)".
Article 27 TFEU refers to the competence of the Commission, which

1

Ioana-Nely Militaru – Faculty of Law, Bucharest University of Economic Studies, Romania, ioana.militaru@drept.ase.ro.
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proposes appropriate provisions - communications - taking into account the extensive effort that certain economies with gaps in their levels of development
must support in order to establish the internal market. Commission provisions
may be derogated from, but they must be temporary and disturb the functioning
of the internal market as little as possible.
Article 114 TFEU governs the approximation of the laws2, regulations
and administrative provisions of the Member States relating to the establishment
and functioning of the internal market. The Council, according to art. 115 TFEU,
is competent to adopt directives for the approximation of laws, regulations and
regulations which have a direct bearing on the establishment and functioning of
the internal market.
2. Legal basis for the digital single market - PUD Acts prior to the
establishment of a digital single market
With the Commission Communication3 entitled "Single Market Act" on
the Europe 2020 Strategy, the issue of the internal market is being relaunched by
the European Union institutions. The Commission's report includes "a new strategy for the single market for the benefit of the European economy and society".
One area of progress in the internal market is currently the Digital Single Market.
Thus, the objective of developing the single market is constantly updated
through general programs, through sectoral initiatives, the digital single market PUD, being such a program.
The acquisition by the European Union of the status of digital actor implies the recovery of the gaps with the United States of America and with Asia,
which means for the Member States a transformation but also a permanent adaptation, quickly, to the information society4. The European strategy focuses on the
transition to a digital economy, which is a resource for growth, competitiveness,
innovation, job creation and digital progress5. The main directions of the European Strategy are: digital skills, digitization of industry and services with the ultimate goal of developing the digital economy.
2
I. Boghirnea, The creation of the general legal norm, in „Annales Universitatis Apulensis. Series
Jurisprudentia” no.11/2008, pp. 28-36; I. Boghirnea, C. Dinică, M. Dinică, Role of Law in the General Principles, „Journal of legal studies”, Year VI, Supplementary Issue, 1, 2011, pp. 333-342.
3
Communication from the Commission to the European Parliament, the Council, the Economic
and Social Committee and the Committee of the Regions - Towards a Single Market Act for a highly
competitive social market economy - 50 proposals for optimizing work, trade and mutual exchange
[ COM (2010) 608 final - Not published in the Official Journal]; Ioana-Nely Militaru, European
Union Law, Chronology. Springs. Principles. Institutions. The internal market of the European
Union, Universul Juridic Publishing House, 3rd edition, revised and added, Bucharest, 2017, p. 365.
4
Viorel Nicolae Gaftea (coordinator), Angela Ioniță, Ionel Nițu, Iulian Florentin Popa, Romania
and the Digital Single Market of the European Union. Opportunities and challenges, Strategy and
policy studies SPOS 2017, European Institute of Romania, Bucharest, 2018, p. 12.
5
Ibid.
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The Commission Communication on the Internal Market aims at new
approaches to sustainable growth, including:
- measures for businesses, including initiatives to develop e-commerce,
- proposed measures for good governance of the single market, highlighting the fact that "Good governance of the single market must be based on a
genuine electronic network of European administrations"6.
The Commission intends to present in 2011 a strategy for the expansion
of the internal market IT system. From this perspective, the concordance of the
digital single market (PUD) with the National Electronic System, e-government,
a concept that has been implemented in many countries, for example: USA, Canada, Great Britain, Estonia, must be taken into account.
In the context of the digitalisation of the information society, the European Union has taken a step forward - through a series of strategic decisions and
available programs for the realization of the "Digital Single Market".
Among other things, initiatives aimed at developing e-commerce are being considered.
The Commission has proposed measures for good governance of the single market.
To this end, the Commission is responsible for ensuring that single market rules are complied with, which is why Member States are required to:
- comply with the deadlines for transposition of single market directives,
and
- notify transposition measures7.
Therefore, good governance of the single market must be based on a genuine electronic network of European administrations, which led the Commission
to present a strategy (in 2011) on expanding the internal market IT system.
A second set of Commission proposals was presented in 2012 comprising
12 actions, considered key, aimed at employment and trust, as follows:
- integrated networks,
- cross-border mobility of people and businesses,
- digital economy,
- measures to increase consumer cohesion and benefits8.
Specifically, in 2015, the Commission adopted the Digital Single Market
Strategy which is based on9:
6

See Single Market Act: improving our work, business and exchanges with one another (https://
eur-lex.europa.eu/legal-content/RO/TXT/?uri=LEGISSUM%3Ami0061, consulted on 10.04.
2021).
7
Elise Valcu, Andra Puran, Theoretical and jurisprudential approach of the legal principles of the
European Union, in XX International Scientific-Practical Conference "Legal Science and Practice:
Heritage, State and Prospects of Development" 27-28 September 2018, Yanka Kupala State University of Grodno, Belarus, ISBN 978-985-582-213-5, PP. 200-206.
8
(COM (2012) 0573).
9
Christina Ratcliff, Barbara Martinello, Amy McGourty, The ubiquitous digital single market,
https://www.europarl.europa.eu/factsheets/ro/sheet/43/piata-unica-digitala-ubicua, consulted on
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(1) improving consumer and business access to digital goods and services across the EU;
(2) creating the right conditions and a level playing field for the development of digital networks and innovative services;
(3) maximizing the growth potential of the digital economy. The Commission's proposals did not stop at the 2015 strategy but continued, being submitted for adoption, legislative proposals aimed exclusively at the completion of the
digital single market.
The new proposals address the following aspects of the market:
- cross-border portability of online content services (in 2015)10,
- contracts for online sales and other types of distance selling of goods
(in 2015)11,
- contracts for the provision of content digital (in 2015)12,
- unjustified geoblocking (in 2016)13,
- cross-border delivery of parcels (in 2016)14,
- a revision of the Regulation on consumer protection cooperation (in
2016)15,
- mass services audiovisual media (in 2015)16.
The Commission also published a series of communications explaining
future policy approaches, for example on online platforms (in 2016)17.
2018 is the year in which the Commission presents its artificial intelligence strategy for Europe18, so that in 2019 it can agree with Member States on a
coordinated plan19. Also in 2019, the Group of Experts on Artificial Intelligence
will meet at a high level, whose agenda is on "Ethical Guidelines for Reliable
Artificial Intelligence (AI)", so that next year the Commission will present the
White Paper "Intelligence - A European approach to excellence and trust"20.
It also presents papers on "Shaping Europe's digital future"21 and "A European Data Strategy"22 and a recommendation containing a set of EU-wide tools
for using technology and data to tackle the crisis. of the COVID-19 pandemic and
to emerge from this crisis in 2020.
10.03.2021.
10
COM (2015) 0627.
11
COM (2015) 0635.
12
COM (2015) 0634.
13
COM (2016) 0289.
14
COM (2016) 0285.
15
COM (2016) 0283.
16
COM (2016) 0287.
17
COM (2016) 0288.
18
COM (2018) 0237.
19
European Commission press release of 7 December 2018 entitled "Member States and the Commission will work together to improve" European-made "artificial intelligence".
20
COM (2020) 0065.
21
COM (2020) 0067.
22
COM (2020) 0066.
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Also in 2020, the Commission draws attention, in a communication, to
the possibility of repairing the damage caused by the crisis, stressing that it is
time to prepare the future for a new generation23.
Through the resolutions adopted, the European Parliament plays a leading role24 in relaunching the internal market and, implicitly, in establishing the
digital single market, namely:
- a 2012 resolution entitled 'A competitive digital single market - e-government25,
- two resolutions also in 2012, one on the completion of the digital single
market, the other on the Digital Freedom Strategy in EU foreign policy,
- a 2013 resolution on the completion of the digital single market,
- a 2016 resolution entitled a digital single market legislation”.
The European Parliament is therefore building the digital single market
through a package of legislation, as follows:
- the introduction of guarantees on net neutrality26,
- elimination of roaming charges on 15 June 2017 (Regulation (EU)
2015/2120),
- prohibition of unjustified geoblocking practices (Regulation (EU)
2018/302),
- introduction of a single digital portal (Regulation (EU) 2018/1724),
- measures to reduce the cost of installing high-speed electronic communications networks (Directive 2014/61/EU),
- electronic identification and reliable services for electronic transactions
in the internal market (Regulation (EU) No 910/2014),
- rules cybersecurity (Directive (EU) 2016/1148),
- on contracts for the provision of digital content and digital services
(Directive (EU) 2019/770),
- the Directive on copyright and related rights in the digital single market
(Directive (EU) 2019/790),
- promoting fairness and transparency for undertakings using online brokerage services Regulation (EU) 2019/1150.

23

COM (2020) 0456.
Ibid.
25
It aims at the mutual recognition of authentication, identification and electronic signatures, which
is necessary to ensure the functioning of cross-border administrative services throughout the EU.
26
Elise Valcu, Brief considerations regarding the abuse of a dominant position, according to article
of the TEC, International Conference “EC Competition Law and its Enforcement in the National
Jurisdictions: Policy Issues, Case Law and Compliance” [COMPETA], College of Social Sciences,
Vilnius, Lithuania, 2010, pp. 82-1116, ISSN 1822-3575.
24
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3. Facilitating the access of consumers and businesses to goods and
services in the Digital Single Market27
3.1. Cross-border e-commerce facility
The Commission aims to stimulate e-commerce through the following
measures:
- the prevention of geoblocking, which is based on Regulation (EU)
2018/302, which addresses the issue of unjustified discrimination in online sales
based on nationality, or the nationality, domicile or registered office of the customers in the internal market. Banning geoblocking is an important element of
the Digital Single Market strategy;
- more accessible and efficient cross-border delivery of parcels;
- modern regulations on digital contracts, to better protect consumers
who shop online in the EU and to enable businesses to grow their sales on the
internet;
- promoting consumer confidence by improving the protection and enforcement of those regulations.
● Preventing geoblocking means that „those consumers who want
to buy products and services in another EU country, either online or in person,
are not discriminated against in terms of access to prices, conditions of sale or
payment, unless this can be objectively justified on grounds of VAT or on the
basis of certain legal provisions of public interest”28.
● More accessible and efficient cross-border parcel delivery means
that consumers and retailers are guaranteed affordable deliveries, convenient return options even to or from peripheral regions. This measure is necessary because consumers and businesses are particularly dissatisfied with the high tariffs
on cross-border delivery, which prevents them from making more purchases or
sales in the European Union.
Another dissatisfaction is related to the fact that the prices charged by
postal operators for the delivery of small parcels are much higher than the national
tariffs. In this respect, the rule proposed by the Commission will also address this
shortcoming, by introducing a provision on greater price transparency, even proposing a ceiling on delivery prices. The Commission aims to publish publicly
quoted prices for universal service providers, in order to increase peer competition and tariff transparency.
● Modern regulations on digital contracts, to better protect consumers who shop online in the EU and to enable businesses to grow their sales on the
internet. To this end, the Commission has proposed two measures:
- one on the provision of digital content (e.g. streaming music);
27

European Commission, A digital single market in Europe, http://www.dce.gov.ro/poli-com/
publicatii/digit.pdf, consulted on 10.03.2021
28
Ibid.

Expanding Edges of Today's Administrative Law

109

- the other on the sale of goods online (e.g. the purchase of clothing on
the internet).
These proposals address the main obstacles to cross-border e-commerce
in the EU, namely: the legal fragmentation of consumer contract law and the high
costs it entails for businesses29, as well as the low level of consumer confidence
when shopping online from another country. A higher level of protection and
access to a greater variety of products at competitive prices is proposed for the
benefit of consumers.
There has also been the issue of reversing the burden of proof, namely,
currently, if a consumer discovers that a product, he bought online more than six
months ago is defective and asks the seller to repair it, to replace it, he may be
required to prove the existence of the defect at the time of delivery30. According
to the proposed new regulations, "throughout the two-year warranty period, the
consumer will have the right to claim remedial action without having to prove
that the defect already existed at the time of delivery"31.
Clear and specific rights have also been proposed for digital content: for
example, a consumer who downloads a game and later discovers that it is not
working properly can only receive compensation as a price reduction for other
digital content games that you will download in the future32. Under the new regulatory proposal, if, following their request to remedy such problems, it is not
possible, or not possible, for consumers to be able to obtain a price reduction or
terminate the contract and be fully compensated.
The proposed rules aim to apply the same set of rules of contract law,
namely rules on digital contracts, to online sales of goods to consumers across
the EU.
● Increasing consumer confidence in e-commerce. This measure is
specific to the field of consumer protection. This is done through greater power
given to the authorities in order for them to guarantee consumer rights. Thus, the
authorities are entitled to:
- verify that websites practice consumer geoblocking or offer after-sales
conditions that do not comply with EU rules,
- request the immediate closure of sites hosting scammers and be able to
request information from domain registration and from banks to detect the identity of the responsible trader.
Faster consumer protection will therefore be guaranteed, as Member
States and businesses save time and resources.
The Commission also discussed the development of a modern framework

29

Especially for small and medium enterprises.
European Commission, A digital single market in Europe, http://www.dce.gov.ro/poli-com/
publicatii/digit.pdf, consulted on 10.03.2021.
31
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for copyright regulation, with the aim of improving citizens' access to online cultural content, promoting cultural diversity, and adding new opportunities for creators. A new consumer right is recognized, cross-border portability, and citizens
can watch their favorite content on the internet without roaming charges, which
will be completely eliminated.
3.2. The audiovisual field - proposals for norms
Currently, viewers' demand is increasingly focused on on-demand video
services, for example, Netflix and MUBI, and video platforms, for example,
Youtube and Dailymotion. This has led the Commission to propose a balance
between the rules applicable to traditional operators, those of video-on-demand
providers and those of video-sharing platforms, in particular as regards child protection. The regulation proposed by the Commission aims to strengthen and promote European cultural diversity, seeking to ensure the independence of audiovisual regulators, giving broadcasters greater flexibility with regard to advertising.
Moreover, the proposal emphasizes the guarantee that regulators are independent of government and can thus fulfill, in an objective way, their role in
ensuring that the audiovisual media acts in the interests of viewers.
The Commission also focuses on:
- citizens' access to more European creations. Member States may thus
require on-demand service providers in their territory to contribute financially to
the creation of European creations,
- with more flexibility for television channels, ie viewers who are disturbed by the large number of television commercials to be able to choose online
offers without such advertisements. There is even the problem of choosing the
time when commercials are presented during the day.
work33

3.3. Telecommunications - measures to ensure a modern frame-

The measures pursued by the Commission to ensure a modern framework
in the field of telecommunications take into account the following aspects: more
efficient coordination of the radio spectrum, the creation of incentives for investment in broadband infrastructure speed, ensuring a level playing field for all market players, traditional and new, including the creation of an effective institutional
framework.
We also add that, starting in 2017, European citizens will pay the same
price regardless of whether they use their mobile devices in their own country or
in another EU country.
33
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The Commission also points to 5G as the next generation of communications networks. It is expected that by 2020, there will be 26 billion connected
devices and 70% of the population will own a smartphone. According to the new
regulation, the 5G network is the foundation of the EU's digital single market, the
industries of the future, modern public services and innovative applications such
as connected cars, smart homes and mobile healthcare. In order to implement this
measure, the EU is cooperating with Brazil, China, South Korea and Japan in this
strategic area, to ensure that the 5G network develops uniformly at international
level.
The 5G network requires a change in the organizational structure and
way of working of telecommunications companies, but also in a significant number of key industries. Both the companies and the industries concerned will connect to the network, playing a key role in supporting the development of the future
market for 5G products and services.
Thus, the Commission invited various sectors to develop an action plan
for the implementation of the 5G network, namely: logistics, transport, energy,
health and digital production.
4. Conclusions
The digital single market means removing national barriers to online
transactions. The removal of national barriers ensured by the Digital Single Market fully corresponds to the concepts underlying the internal market defined as
"an area without internal borders, in which the free movement of goods, persons,
services and capital is ensured" a "deepening union between the peoples of Europe"34. The process of completing the digital single market comprises the Europe
2020 strategy which introduced the Digital Agenda for Europe and more recently
the Program for Europe 2019-2024 of the President of the Commission. In its
strategies, the Commission has recognized the priority nature of the Digital Single
Market.
Therefore, on 15 December 2020, the Commission will present to the
European Parliament and the Council its proposal for a legislative package on
digital services. The proposal includes two legislative initiatives: the Digital Services Legislation and the Digital Markets Legislation. The objectives set out in
the proposed acts are to "create a safer digital space in which the fundamental
rights of users of digital services are protected and to ensure conditions fair competition to boost innovation, growth and competitiveness in the European and
global single market"35.

34
35

Christina Ratcliff, Barbara Martinello, Amy McGourty, op. cit.
Ibid.
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Harmonisation of higher education system for the purposes of public
administration efficiency improvement – some of the propositions for
successful reform implementation
Assistant professor Jelena DUJMOVIĆ BOCKA1
Abstract
In this paper the author addresses the issue of recognition of the harmonization
process as a significant part of higher education system reform in the Republic of Croatia.
The first part of the paper emphasizes neo(institutionalism) as a theoretical approach,
which has once been used in conducting empirical research, while at the same time confirming both the hypothesis that the national systems are more frequently being harmonized, as well as its sub-hypothesis, that the harmonization of national systems of higher
education is mostly the result of Europeanisation process (along with its corresponding
indicators – the Bologna process implementation, international collaboration – inter-institutional cooperation between institutions of higher education, project activities, European higher education politics, teaching and non-teaching staff mobilities). The basis for
the paper refers to the Bologna process, that has been recognised as the key contributor
for harmonization with the European system of higher education and has, as such, been
implemented into the Croatian system of higher education. The necessity for applying the
same and/or similar institutional propositions, that is, the necessity for approaching the
common model is considered to be the centre of reform goals. The final part of the paper
presents the results of a part of the mentioned research, which verify the aforementioned
hypothesis and its sub-hypothesis and refer to specific propositions which should be taken
into consideration for more successful reform implementation in one of the most significant public administration areas, public service, or better said, higher education system
as part of public service.
Keywords: Bologna process, Europeanisation process, harmonization, higher
education, neo(institutionalism).
JEL Classification: I21, I23, L38

1. Introduction2
The area of higher education belongs to the most important segments
when perceiving education as public service.3 The aim of this paper is, therefore,
1
Jelena Dujmović Bocka - Faculty of Law, Josip Juraj Strossmayer University of Osijek, Croatia,
jdujmovi@pravos.hr .
2
This paper is a product of work that has been fully supported by the Faculty of Law Osijek Josip
Juraj Strossmayer University of Osijek under the project no. IP – PRAVOS -16 “New Challenges
in the Development of Public Services on Local and Regional Level”.
3
In the Article 6 of the Constitution of the Republic of Croatia it is proscribed that education in the
Republic in Croatia is equally available to everyone under the same conditions and in accordance
with their capabilities as well as that, provided conditions proscribed by law are followed, private
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to provide the analysis of neo – institutionalism which is used as theoretical background of the research conducted on the University of Josip Juraj Strossmayer in
Osijek. The results of the research suggest that the national systems of higher
education are constantly being harmonized and that the haromonization process
is a direct consequence of Europeanisation.4 As far as the segments of higher
education are concerned, so far, a significant number of both domestic and foreign papers has been composed regarding this topic. However, this sort of analysis has never been dealt with before. The results of the research can, therefore, be
used to further develop administrative science as well as to encourge other scientists to conduct this type of research on other higher education institutions in Croatia (with special emphasis on University of Zagreb, Split and Rijeka).5
The following scientific methods have been used: the method of analysis
and synthesis, statistical method, descriptive method, and the method of quantification. The first part of the paper includes the presentation of neo – institutionalism as theoretical background. The author here describes the so called old and
new institutionalism while pointing out the basic features of the normative neo –
institutionalism, rational choice and historical neo – institutionalism. In addition,
the author explains the notion of good institution regarding the highlighted types
of neo – institutionalism. The central part of the paper refers to the explanation
of the fundamental hypothesis (national systems are being increasingly harmonized) and its sub-hypothesis (harmonization of national systems of higher education is mostly a consequence of Europeanisation). The final part of the paper
refers to presentation of the results of the research conducted on teachers, assistants, and students. The author´s conclusions based on analysis and research results (the author´s final considerations on several key points) are presented conclusively.

schools and universities are allowed to be founded (Art. 67). Art. 68 of the Constitution guarantees
the autonomy of the universities and their self-governance. See: The Constitution of the Republic
of Croatia, Official Gazette No. 56/90, 135/97, 08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10,
85/10, 05/14. As is claimed by Babić, Z. et al. “education represents one of the main factors crucial
for creating modern economies based on knowledge” (Babić, Z. et al., Strukturne promjene visokog
obrazovanja i ishodi na tržištu rada [Structural changes of higher education and outcomes on the
labour market], “Privredna kretanja i ekonomska politika”, Vol. 16 No. 108, 2006, pp. 26-65. Retrieved from https://hrcak.srce.hr/index.php?id_clanak_jezik=28680&show=clanak, accessed 10.
10.2020.
4
The author conducted the mentioned research in 2014 for the purposes of doctoral dissertation
under the title “Higher Education as Public Service”. See more in: Dujmović, J., Visoko obrazovanje kao javna služba [Higher education as public service], doctoral thesis, Zagreb, 2014, pp.
207-249.
5
According to the Article 2 of the Act on Quality Assurance in Science and Higher Education
(Official Gazette, 45/09) the quality in science and higher education presents a multi-dimensional
and dynamic concept in which emphasis is put on reaching generally accepted standards and expectations of the society with the aim of continuous improvement of all the processes and their
outcomes.
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2. Neo – institutionalism as theoretical background
By analyzing the neo – institutional approach, the author attempts to answer several key questions: how was neo – institutionalism created which types
of neo – institutionalism are there, why is the theory of neo – institutionalism
connected with higher education? Neo – institutionalism, as is obvious from its
name, considers institutions the center of attention and as such offers three different approaches: sociological (normative) neo – institutionalism, historical neo
– institutionalism and rational choice neo – institutionalism.6
2.1. Old7 and new institutionalism
Peters claims that behaviorism and rational choice as theoretical approaches are both based on the assumption that individuals operate autonomously
in accordance with their socio-psychological features or based on rational calculations of their personal gain.8 According to Peters, in each of the theories, individuals are not being restrained by neither formal nor informal institutions, both
points of view prefer outer influences regarding political processes. New institutionalism reflects numerous characteristics of the older version of this approach
whereby it does not make “…one entity, but it represents a gender encompassing
a number of special species”.9 One of the first supporters of new institutionalism
were James March and Johan Olsen who have named the movement in 1984,
while pointing out the necessity to reaffirm some of the features of the older institutional analysis. Currently, there are several versions of the new institutionalism.10
6
The comparison of the three approaches is available in: Musa, A., Europeizacija i agencijski model
javne uprave [Europeanisation and the agency-like model of public administration], doctoral thesis,
Zagreb, 2009, p. 53. More about the institutional approach in social sciences and the implementation of the neo-institutional approach in higher education in: Marčetić, G., Upravljanje ljudskim
potencijalima u javnoj upravi [Managing human potential in public administration], Suvremena
javna uprava, Zagreb, 2007, pp. 9 – 41.
7
The mentioned approach is wider than the framework of this paper. The central point of the paper
is the new institutionalism.
8
It is preferable to analyze the paper about the social dimension of the higher education system.
See more in: Puzić, S. et al., Socijalna dimenzija „Bolonjskog procesa” i ne (jednakost) šansi za
visoko obrazovanje: neka hrvatska iskustva [Social dimension of „the Bologna process“ and the
(in)equality of chances for higher education: some Croatian experiences], “Sociologija sela”, p.
44, pp. 172–173 (2–3), Zagreb, 2006, pp. 243-260. http://idiprints.knjiznica.idi.hr/581/1/SS%20
2006_2-3%20%20Puzi%C4%87.pdf. Accessed 10.10.2020.
9
See: Ostrom, 1990 according to: Peters, B. Guy, Institucionalna teorija u političkoj znanosti. Novi
institucionalizam [Institutional theory in political science. New institutionalism], Fakultet političkih
znanosti Sveučilišta u Zagrebu, Zagreb, 2007, pp. 3-4.
10
More about the notion of organization in: Blažević, R., Upravna znanost – kompendij
[Administrative Science – compendium], Pravni fakultet Sveučilišta u Rijeci, Rijeka, 2004, pp. 79
- 80 and about the organization of administration in: Buble, M., Osnove menadžmenta [The basis
of management], Sinergija nakladništvo d.o.o., Zagreb, 2006, pp. 200 – 206.
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Moreover, Peters identifies several key elements of every institution: institution as structural feature of society and/or political community (structure can
be formal – legislative body, agency in public bureaucracy or legal order or informal (network of interacting organizations or a collection of common norms);
institution transcends individuals and encompasses groups of individuals in regular interactions which are easily predictable based on specific relations between
the subjects; stability of the institutions – particular features of institutions are
extremely stable thus allowing predictions in behavior – institution has to find a
way in which to restrict the behavior of its members.11 The author forms three
basic questions when differentiating between the mentioned theoretical approaches: which are the significant elements of the individual sub-theoretical approach, what is an institution with regard to individual sub-theoretical approach
and how to form a good institution regarding the individual theoretical approach?
1) Normative neo - institutionalism
a. Basic features. Peters emphasizes that in normative institutionalism
the norms of the institutions are highlighted as a means of understanding their
functioning and determining the behavior of individuals.12 What is an institution
with regard to normative neo – institutionalism? Institutions refer to series of procedures and use the rules in to implement particular choices. They usually have a
particular logic which affects the behavior. Like every point of view in social
sciences, this one also has particular issues. One of the potential issues is the degree of uniformity which is presumed to exist within an institution. In addition,
Peters claims that in well-developed and long-term institutions different people
will differently interpret cultural signals along with presenting various interpretations of the term “appropriate”.13
Peters forms an interesting question: how much uniformity is necessary
before one can ascertain the existence of an institution? According to him, this
question may refer to different social situations, depending on formality of necessary rules and the degree of variation between the “raw material”, people,
within an institution. The second potentially problematic element of this definition, as is pointed out, emerges from the definition of the key components of the
definition of the institution in general. Which one is the rule, and which is routine? Peters points out that March and Olsen try to differentiate between the organizational routine and stereotypical bureaucratic loyalty to conventional behavior and precedents. In that context, routine is simply a stable model of behavior,

11
Peters, B. Guy, Institucionalna teorija u političkoj znanosti. Novi institucionalizam [Institutional
theory in political science. New institutionalism], Fakultet političkih znanosti Sveučilišta u
Zagrebu, Zagreb, 2007, p. 22.
12
More about how people behave in administrative organisations in: Cvitan, O., Upravna
organizacija [Administrative organisation], Veleučilište u Šibeniku, Šibenik, pp. 126-133.
13
Martin and Siehl, 1983; Ott, 1989 according to: Peters, op. cit. (note 8), p. 35.
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without the sense of being unchangeable, dysfunctional, or even applicable.14 Peters continues his analysis by claiming that it might be difficult to determine
where this predictability ends and where the inertia actually begins which insinuates that the fundamental question, which has not yet been answered in the normative versions of the new institutionalism, is the difference between the institution and organization. What are the main differences between institutions and
organizations? There seems to be no definite answer so the division between the
two types of structure, according to him, stays fluid. Furthermore, Peters claims
that it would be easier to achieve differentiation if the adjective formal would be
added in front of the word organization. This would result in forming a very strict
definition of organization and indetermined, more culturally based definition of
institutions.15 On one hand, according to him, this does represent a drawback,
why do we need two labels for the same occurrence, and if they really are the
same, why are institutions even mentioned?16 Even in more serious attempts to
divide the two terms organization and institution (Habermas, 1984), there would
be, according to Peters, a certain amount of common variation when trying to
measure the two terms with more objective instruments.17
b. Good institution? What makes a “good institution” within the normative conception of the new institutionalism? According to Peters, there is no clear
answer to this question. The focus of the institutions from the normative foundations refers mostly to applying internal norms to define the institution itself without applying external norms in order to estimate its successfulness or to assess
the internal standards. He notices that the emphasis on normative integration and
creation of collective values ensures evaluation of success within the institution.
In the normative version of new institutionalism there is the so called “evaluative”
model which can be developed as a criterion in a simple dichotomy od success or
failure. What makes a “good institution” within the normative conception of the
new institutionalism? According to Peters, there is no clear answer to this question. The focus of the institutions from the normative foundations refers mostly
to applying internal norms in order to define the institution itself without applying
external norms in order to estimate its successfulness or to assess the internal
standards. He notices that the emphasis on normative integration and creation of
collective values ensures evaluation of success within the institution. In the normative version of new institutionalism there is the so called “evaluative” model
which can be developed as a criterion in a simple dichotomy od success or failure.
Unless there is no criterion of the mutual system of values within the organization, then, as Peters claims, this institution cannot be described as the one that
exists. If a more sensitive measure of quality of the institutions is to be applied,
it is advisable to consider the measure in which common ethics is transparent
14

March and Simon, 1957, according to: ibid.
Collier and Mahon, 1993 according to: Peters, op. cit. (note 8), p. 36.
16
See: Peters, op. cit. (note 10), p. 36.
17
Ibid.
15
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within an organization and the way it functions between the members of the organization.18 If creating a common system of values stands for common “logic of
appropriateness” and is the best way to understand an institution, then, according
to Peters, the degree of variations of that culture can be used for judgement of
relative success of both the institution itself and the process of institutionalization.19
The question, however, arises, whether existing internal culture is really
suitable for the challenges and assignments the institution is faced with. “Nonconsistency” among cultures will probably arise over time as institutions continue
to create an internal system of values which is incompatible with the distorted
environment.20
2) Rational choice
a. Basic features. In contrast to assumptions of normative institutionalists, behavior represents the function of rules on one hand and encouragement on
the other. What is an institution according to rational choice? Institutions are “systems of rules and behavior encouragement in which individuals try to increase
their own benefit”. There is a series of different viewpoints of rational choice
towards institutions despite the tendency of some critics to interpret all the viewpoints as one.21 As key components of a broader approach to rational choice institutional models of principals and agents appear. Instead of interpreting every
individual model22, basic similarities of the mentioned approaches to rational
choice will be pointed out: 1) a composition of mutual assumptions – individuals
as main subjects of political process behave rationally to increase personal benefits, 2) a composition of mutual issues – analyzing the ways of limiting variability
of human behavior and solving typical problems23, 3) tabula rasa – it is assumed
that the institutions develop as tabula rasa; the outcomes of the design process
are determined by nature of encouragement and limitations incorporated within
institutions.24
18

The author here emphasizes the media as crucial in presenting as well as in popularization of
organizations within the higher education system. In accordance with that, the proposition is to
analyze the research about how the Bologna process and higher education appears seen through the
“eyes of the media”, that is, how media perceive the Bologna process and higher education. See
research: Labaš, D., Ciboci, L., Bolonjski proces i visoko školstvo medijskim očima [The Bologna
process and higher education seen through media], “Nova prisutnost: časopis za intelektualna i
duhovna pitanja”, Vol. VIII No. 3, 2010, pp. 352-366, https://hrcak.srce.hr/index.php?show=clana
k&id_clanak_jezik=95376, accessed 10.10.2020.
19
See: Peters, op. cit. (note 10), p. 45; 46. It is suggested to read more about the notion of the
agencies and the process of agencification in: Mecanović, I. et al., Državne (regulatorne) i javne
agencije [State (regulatory) and public agencies], Sveučilište Josipa Jurja Strossmayera u Osijeku,
Pravni fakultet u Osijeku, Osijek, 2012, pp. 11-35.
20
Peters, op. cit. (note 10), p. 46.
21
Green and Saphiro, 1994; Rothstein, 1996 according to Peters, op. cit. (note 8), p. 52.
22
More details about each model are available in: Peters, op. cit. (note 10), pp. 52-59.
23
Bates, 1988 according to Peters, op. cit. (note 8), p. 52; 53.
24
Peters, op. cit. (note 10), p. 52; 53.
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b. Good institution? The perspective on rational choice indicates that it
is a formal declaration of institutions (institutions are designed in order to, as a
means of creating collectively desirable outcomes, overcome already established
drawbacks at the market or within a political system). A good institution is, therefore, the one that performs given tasks well and efficiently. According to this
understanding a good institution would be the one “that is capable of making rules
that limit individual increase when it is being collectively destructive and that can
follow its own rules once they have been determined”.25 The ability to follow
rules is an important element both in the principal and agent model. Since economics represents one of the fundamental basis of rational choice model, one of
the basic interests in their evaluation is efficiency. This feature does not necessarily have to refer to market efficiency, although in some institutions, for instance public bureaucracy26 and its constituent organizations, it does.27 “Within
the institutional context, efficiency refers to the ability of political organization
to transform a set of preferences expressed by the public into a decision about
public politics in a way which results with the least unacceptable decision” while
on the other hand “in a less convenient situation an efficient political institution
will reach decisions that do not threat the entire legitimacy of the political system”.28
3) Historical neo – institutionalism
a. Basic features. The key starting point of the analysis refers to decision
that have been reached throughout history. What is an institution with regard to
historical neo-institutionalism? Thelen and Steinmo define institution using examples that start from formal structures of authority (such as legislative bodies),
continue with legal institutions (elective laws) and end with social institutions
(social class) while emphasizing that “intermedians” show the most interest in
institutions. What does this actually mean? It means that, according to Peters,
they are situated between the generalities of states as entities and individual behavior used as a focus of behavioralism in political sciences. Peters uses Peter
Hall`s definition when defining the institutions as “formal set of rules, procedures, subordinations and standard procedures in working, which structure the
relations between people in different units of political community and economics”.29
b. Good institution? One of the ways of thinking about the quality of an
25

Ibid, p. 67.
Pusić defines bureaucracy as “different pathological changes of normal relations between the
decision-making group and implementing administrative organization” (Pusić, E., Nauka o upravi
[Administrative science], Školska knjiga, Zagreb, p. 127). More about the Weber`s notion of
rationality and bureaucracy in: Blažević, R., Racionalizacija i hrvatska uprava [Rationalization and
Croatian administration], u: Modernizacija hrvatske uprave (priredio: Ivan Koprić), Suvremena
javna uprava, Zagreb, 2003, pp. 350-363.
27
Niskanen, 1971; Self 1995 according to: Peters, op. cit. (note 8), p. 68.
28
Peters, op. cit. (note 10), p. 68.
29
Ibid, p. 74.
26
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institution according to the model of historical institutionalists is adaptability.
Pierson (1996) points out that many initial decisions are “dysfunctional” implying that a good institution will have to change (surroundings of public politics is
changing quite promptly in almost all areas). On the other hand, good institutions
are “those that are able to realise their initial concept”.30 Musa claims that neo –
institutionalism responds to neglection of structures through thesis that institutions are important and that political behavior cannot only be explained through
socio-economic variables, but through institutions themselves that reduce the uncertainty and complexity of the world by following the rules, interpretations and
rituals while at the same time limiting and enabling the activities of individuals.31
March and Olsen define the institution as a “relatively permanent set of rules and
organised practice incorporated into structures of meaning that are relatively nonchangeable despite modifications of individuals and are relatively resilient to idiosyncratic preferences and expectations of individuals and varying external circumstances”.32
After having analysed the neo – institutionalist theory, an overview of
one part of the conducted research and its results can be found further in the text.
The research results should be used for the purposes of verifying or disproving
the main hypothesis that the national systems of higher education are being increasingly harmonised and its sub-hypothesis that the harmonisation of the higher
education system is a consequence of Europeanisation.33
3. Empirical research on implementation of the reform of higher education on the University of Osijek (a part of the conducted research)
The aim of the empirical research was to investigate the opinion on the
successfulness of the implementation of the reform of higher education on Josip
Juraj Strossmayer University of Osijek.34 Methodology of the research can be
presented through several key points:
I. Emphasis of the empirical research was put on the data collected

30

Ibid, p. 82.
Musa, op. cit. (note 5), p. 8.
32
March and Olsen according to: Musa, op. cit. (note 5), p. 19.
33
See more about the notion of public service and its definitions in: Antić, T., Ustrojstvo i djelokrug
javnog sektora [The organisation and scope of the public sector], Pravni fakultet Sveučilišta u
Rijeci, Rijeka, pp. 1 – 6. The question whether it is moral to sell an educational service asked by
Koprić in his article Education as a Commodity: Morality or Politics? should be pointed out here.
The answer to this question should be presented by all the interested parties in the sphere of higher
education. More in: Koprić, I. Obrazovanje kao roba: moral ili politika? [Education as a
Commodity: Morality or Politics?] “Revija za socijalnu politiku”, Vol. 16 No. 2, 2009, pp. 189190. Retrieved from https://hrcak.srce.hr/39479, accessed 10.10.2020, https://doi.org/10.3935/rsp.
v16i2.867.
34
More about the quality of higher education system in general is available here: https://hrzz.hr/
wp-content/uploads/2019/11/nzz-kvaliteta_za_web.pdf, 10.10. 2020.
31
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through empirical research about the successfulness of the reform of higher education system in the Republic of Croatia.35 The data has been obtained through a
questionnaire composed for teachers, assistants, and students of the Josip Juraj
Strossmayer University of Osijek.
II. The subjects of the empirical research were the teachers and assistants
employed on the University of Josip Juraj Strossmayer on one or more university
units, regular students of the first, second, third, fourth, fifth and sixth year of
university studies (undergraduate and graduate studies) and professional studies.
The sample included all seventeen university units of the Josip Juraj Strossmayer
University of Osijek at the time of the research. Empirical material was composed
out of answers to a questionnaire which were given by already mentioned subjects
and the data basis of different public bodies and institutions. For the purposes of
empirical research quantitative analysis method was used and the data was processed by statistical method. Confirmation or disproval of the set hypotheses presents the most important part of the analysis of the research results. The research
was conducted through several key phases: 1. the first phase of empirical research
referred to forming initial hypotheses and conceptualization of fundamental variables contained in the hypotheses in measurable sizes. The variables that had to
be measured for verification of the hypothesis/sub-hypothesis are: harmonization
of national systems of higher education, influence of Europeanisation on harmonization of national systems of higher education, 2. the second phase of the research was oriented towards developing theoretical framework which is to be
used for interpretation of the relations between the basic variables and for placing
the results of the conducted research, 3. the set hypotheses were preliminary
tested during the third phase based on comparative anaysis of different apporaches to administrative reforms, 4. the fourth phase referred to preparation and
conduct of empirical research on the successfulness of implementation of higher
education reform in the Republic of Croatia whose most significant part was creating the questionnaire filled out by the teacher and assistants employed on the
Josip Juraj Strossmayer University of Osijek on one or more university units,
regular students of the first, second, third, fourth, fifth and sixth year of university
studies (undergraduate and graduate studies) and professional studies. There were
two different types of questionnaires composed out of three parts: in the first part
the subjects provided their personal information, the second part was about the
implementation of the reform of the higher education system, while the third part
35
More about the Bologna process in: Baldigara, T., Hrvatsko visoko obrazovanje na
komunikacijskom putu približavanja europskom obrazovnom sustavu [Croatian higher education
system on the verge of harmonizing with the European education system], „Informatologia“, Vol.
45 No. 1, 2012, p. 54, https://hrcak.srce.hr/index.php?show=clanak&id_clanak_jezik=118856,
accessed 10.10.2020. It is referable to research different influences of the Bologna process in:
Heinze T., Knill, C., Analysing the differential impact of the Bologna Process: Theoretical
considerations on national conditions for international policy convergence, „Higher Education“,
56, Issue 4, Springer, 2008, pp. 493-510. Retrieved from https://www.jstor.org/stable/40269211?
seq=3#metadata_info_tab_contents, accessed 10.10.2020.
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offered the possibility to place personal remarks, suggestions and praise regarding reform implementation. The two types of questionnaires contained twentythree affirmative claims to which the subjects had to circle one of the five offered
answers, 5. the fifth research phase consisted of organizing and analyzing the
collected material and comparing the initially set hypotheses with the obtained
results. Conclusively, sustainability of the set hypothesis was estimated along
with the credibility of theoretical approaches.36
3.1. The selected indicators and statements for the set hypothesis and
sub-hypothesis
Indicators chosen for the basic hypothesis that national systems of higher
education are being increasingly harmonized are: the implementation of the Bologna process → international collaboration (interinstitutional collaboration of
higher education institutions) and as statements: 1. the Bologna process encourages the development of international collaboration between higher education institutions; 2. the connection of Croatian higher education institutions with foreign
higher education institutions contributes to equalization of the higher education
system in Europe. Indicators selected for the sub-hypothesis that the harmonization of national systems of higher education is for the great part a consequence of
Europeanisation37 are: project activities, European politics of higher education
and teaching and non-teaching staff mobilities. The statements following the subhypothesis are: 1. Recurring interinstitutional collaboration in the area of higher
education is a result of financial support provided by the European Union (e.g.
Erasmus+ programs, Tempus programs etc.), 2. I consider that the higher education politics of the European Union significantly influences national educational
politics, 3. The higher education politics of the European Union (European
36
More about the research methodology in: Dujmović, J., Visoko obrazovanje kao javna služba
[Higher education as public service], doctoral thesis, Zagreb, 2014, pp. 218-219.
37
More about how Europeanisation influences public services in the EU member countries and
concepts of public services in: Đulabić, V., Socijalne službe u konceptu službi od općeg interesa
[Social services as general interest services], “Revija za socijalnu politiku”, Vol. 14, No. 2, Zagreb,
2007, pp. 138 – 140. Retrieved from https://hrcak.srce.hr/30325, accessed 10.10.2020. Theoretical
approach of Europeanisation appears primarily within the framework of neo-institutional theory
which is focused on the issue of changing and forming the institutions. See more in: Koprić et.al.,
Europski upravni prostor [European administrative space], Institut za javnu upravu, Zagreb, 2012,
p. 63. The definition of the European administrative space should also be provided. The space
stands for “a set of administrative principles, organization standards and functioning of public administration as well as performing public services for citizens by the EU bodies and member
states…” (Koprić et. al., Europski upravni prostor [European administrative space], Institut za
javnu upravu, Zagreb, 2012, p. 133.). More about the European administrative space in: Koprić, I.
et al., Upravna znanost, Javna uprava u suvremenom europskom kontekstu [Administrative science,
Public administration in modern European context], Pravni fakultet Sveučilišta u Zagrebu,
Studijski centar za javnu upravu i financije, Biblioteka Suvremena javna uprava, Knjiga br. 25.,
Zagreb, pp. 319 – 326.
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higher education) is oriented towards increasing exchange of ideas and experiences of teaching and non-teaching staff, 4. Different European Union programs
connected with the area of higher education significantly influence the higher education politics in Croatia (see. Scheme 1).38
Scheme 1. Overview of the hypothesis and sub-hypothesis with the selected indicators
and corresponding statements
Hypothesis + subIndicators
Corresponding statements
hypothesis
Main hypothesis:
The implementa1.the Bologna process encourages the denational systems of tion of the Bologna velopment of international collaboration
higher education
process→ internabetween higher education institutions;
are being increastional collaboration 2.the connection of Croatian higher educaingly harmonized
(interinstitutional
tion institutions with foreign higher educacollaboration of
tion institutions contributes to equalization
higher education in- of the higher education system in Europe.
stitutions)

Sub-hypothesis:
the harmonization
of national systems
of higher education
is greatly a consequence of Europeanisation

project activities,
European politics
of higher education
and teaching and
non-teaching staff
mobilities

1.Recurring interinstitutional collaboration
in the area of higher education is a result
of financial support provided by the European Union (e.g. Erasmus+ programs,
Tempus programs etc.), 2. I consider that
the higher education politics of the European Union significantly influences national educational politics, 3. The higher
education politics of the European Union
(European area of higher education) is oriented towards increasing exchange of
ideas and experiences of teaching and
non-teaching staff, 4. Different European
Union programs connected with the area
of higher education significantly influence
the higher education politics in Croatia.

Source: adjusted according to: Dujmović, 2014, pp. 215 – 217
38

The author`s reference is to see the Strategy for Education, Science and Technology. One of the
key goals of the Strategy is the integration of the higher education system in the European and
global higher education system (the increase of student and teacher mobilities, introduction of classes in foreign languages, enticing of forming joint universities with eminent European and global
universities, increase of number of foreign academic personnel etc.). The mentioned strategy is
available on: https://www.srce.unizg.hr/files/srce/docs/suradnja/HR-ZOO/dokumentacija/strategij
a_znanosti_obrazovanja_i_tehnologije.pdf, 10.10.2020. Moreover, it is important to study the analysis of the Croatian public administration and European integration process. See more in: Marčetić,
G., Javni službenici i tranzicija [Public servants and transition], Suvremena javna uprava, Zagreb,
2005, pp. 90 - 93.
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4. Explanation of the set hypothesis and its sub-hypothesis
4.1. Explanation of the main hypothesis: national systems of higher
education are being increasingly harmonized
In one of its provisions, the Act on Quality Assurance in Science and
Higher Education proscribes that higher education, is among other things, also
based on the European humanistic and democratic tradition and harmonization
with the European system of higher education.39 Since the internal EU market is
realized through measures of positive and negative integration, the emphasis
should be placed on measures of positive integration which firstly implies forming legal rules for harmonizing national norms or common European norms. The
instigator for harmonizing with the European system of higher education is definitely the Bologna process which has been rashly implemented within the higher
education system without prior intervention of all the participants about the possible positive and negative consequences on the system itself. The consequences
of implementation of the Bologna process are considerable. The conducted empirical research has illustrated some of the key consequences of the higher education reform (see in: results of one part of the research).40
4.2. Explanation of the main hypothesis` sub-hypothesis: harmonization of national systems of higher education is greatly a consequence of Europeanisation
The influence of the European integration on public administrations of
the EU members is becoming more prominent. Since European systems of higher
education are approaching the common model, it is necessary to constantly emphasize the importance of applying the same or similar institutional solutions in
higher education. In that sense, Croatia should not behave as a passive bystander,
it should, on the contrary, actively participate in creating positive solutions which
will one day allow it to achieve competitiveness in higher education. Reckless
moves of accepting various models which are to be implemented within the Croatian system of higher education are inadmissible due to the fact that they, in the
long run, endanger the stability of the system in which emphasis should be placed
on satisfaction of its users, that is teachers and students. The road to developing
quality higher education system must be “paved” with the best intentions without
39
See Art. 2 The Fundamental Principles on Science and Higher Education: The Science and
Higher Education Act, Official Gazette No. 123/03, 198/03, 105/04, 174/04, 02/07, 46/07, 45/09,
63/11, 94/13, 139/13, 101/14, 60/15, 131/17.
40
Dujmović, op. cit. (note 35), p. 213. See the Report of Pavletić D. et al. (which, among other
things, illustrates the teachers and students` opinions about the implementation of the Bologna process on the University of Rijeka available on: https://rektor.uniri.hr/files/kvaliteta/UniRi%20izvjes
ce%20Bolonjski%20proces%20-%20press.pdf, 10.10.2020.
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interference of personal political interests. Social interest is to develop a quality
higher education system which will be useful for generations to come.41
5. Research results with regard to teachers, assistants and students
5.1. Research results with regard to teachers and assistants
Hypothesis: national systems of higher education are being increasingly
harmonized.
Statements 12 and 14 from the questionnaire referred to the subjects` attitudes about harmonization of the national system of higher education. Table 1
shows the distribution of participants according to their answers regarding two
statements connected with the hypothesis. It is evident that 105 participants
(70%) agree with the statement that the Bologna process encourages the development of international collaboration between higher education institutions,
whereas 128 (85%) of the questioned teachers think that the connection of Croatian higher education institutions with foreign higher education institutions contributes to equalization of the higher education system in Europe. It is clear, that
there is a statistically significant difference in the distribution of answers to both
statements (χ2 test, p < 0,05) which supports the teachers` opinion that national
systems of higher education are being increasingly harmonized (see Table 1).42
Table 1. Research results (teachers and assistants)
H: National systems of higher ed- I completely
ucation are being increasingly
disagree/I
harmonized.
mostly disagree
12. The Bologna process encourages the development of international collaboration between
17
higher education institutions.
(11%)
14. The connection of Croatian
higher education institutions with
foreign higher education institutions contributes to equalization
8
of the higher education system in (5%)
Europe.
12. χ2 = 108,09, p < 0,05; 14. χ2 = 182,88, p < 0,05

I neither agree
not disagree

I mostly
agree/I completely agree

28
(19%)

105
(70%)

14
(10%)

128
(85%)

Source: author`s interpretation (Dujmović, 2014, p. 231)

41

Dujmović, op. cit. (note 35), p. 213. See: the Ministry of Science and Education,
https://mzo.gov.hr/, Croatian Science Foundation, https://hrzz.hr/, 10.10.2020. The explanation of
all the hypotheses and sub-hypotheses is available in: Dujmović, op. cit. (note 35), pp. 210-214.
42
The reference is to see the web page of the Agency for Science and Higher Education. Web page:
https://www.azvo.hr/hr/, 10.10.2020.
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Sub-hypothesis: the harmonization of national systems of higher education is greatly a consequence of Europeanisation.
Statements 18, 22, 15 and 16 from the questionnaire referred to the subjects` attitudes regarding the statement that the harmonization of national systems
of higher education is greatly a consequence of Europeanisation. 114 (76%)
teachers agree with the statement that recurring interinstitutional collaboration in
the area of higher education is a result of financial support provided by the European Union (e.g. Erasmus+ programs, Tempus programs etc.), whereas 80 (53%)
participants consider that the higher education politics of the European Union
significantly influences national educational politics. A large majority of the subjects, 112 (75%), think that the higher education politics of the European Union
(European area of higher education) is oriented towards increasing exchange of
ideas and experiences of teaching and non-teaching staff, while 78 (52%) participants agree that different European Union programs connected with the area of
higher education significantly influence the higher education politics in Croatia.
As was expected, all the statements show a statistically significant difference in
the distribution of answers (χ2 test, p < 0,05) and it is, therefore, obvious that the
participants agree that the harmonization of national systems of higher education
is for the great part a consequence of Europeanisation (see table 2).43
Table 2. Research results (teachers and assistants)
Ha: Harmonization of national systems of
higher education is greatly a consequence of
Europeanisation.
18. Recurring interinstitutional collaboration in the area of higher education is a result of financial support provided by the European Union (e.g. Erasmus+ programs,
Tempus programs etc.).
22. I consider that the higher education politics of the European Union significantly influences national educational politics.
15. The higher education politics of the European Union (European area of higher education) is oriented towards increasing exchange of ideas and experiences of teaching
and non-teaching staff.

I completely disagree/ I
mostly disagree

I neither
agree not
disagree

I mostly
agree/I
completely
agree

6
(4%)

30
(20%)

114
(76%)

12
(8%)

58
(39%)

80
(53%)

7
(4%)

31
(21%)

112
(75%)

43
The reference is to see the web page of the Agency for Mobility and EU Programs. Web page:
https://www.mobilnost.hr/, 10.10.2020.
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16. Different European Union programs connected with the area of higher education sig- 15
57
78
nificantly influence the higher education pol- (10%)
(38%)
(52%)
itics in Croatia.
18. χ2 = 128,64, p < 0,05; 22. χ2 = 48,16, p < 0,05; 15. χ2 = 121,08, p < 0,05; 16. χ2 =
41,16, p < 0,05
Source: author`s interpretation (Dujmović, 2014, pp. 232 - 233)

5.2. Research results with regard to students
Hypothesis: national systems of higher education are being increasingly
harmonized.
This hypothesis included two statements from Table 3. 391 (64%) of the
questioned students think that the Bologna process encourages the development
of international collaboration between higher education institutions, whereas 496
(81%) of them agree that the connection of Croatian higher education institutions
with foreign higher education institutions contributes to equalization of the higher
education system in Europe. There is a statistically significant difference in the
distribution of students` attitudes about the two statements (χ2 test, p < 0,05).
Conclusively, students do agree with the opinion that national systems of higher
education are being increasingly harmonized (see Table 3).
Table 3. Research results (students)
H2: National systems of higher education are being increasingly harmonized.

I completely
disagree/ I
mostly disagree

I neither
agree not
disagree

12. The Bologna process encourages
the development of international
76
147
collaboration between higher educa- (12%)
(24%)
tion institutions.
14. The connection of Croatian
higher education institutions with
foreign higher education institutions 41
77
contributes to equalization of the
(7%)
(12%)
higher education system in Europe.
12. χ2 = 266,78, p < 0,05; 14. χ2 = 625,22, p < 0,05
Source: author`s interpretation (Dujmović, 2014, pp. 241 - 242)

I mostly agree/
I completely
agree
391
(64%)

496
(81%)

Sub-hypothesis: the harmonization of national systems of higher education is greatly a consequence of Europeanisation.
Regarding this hypothesis, students` attitudes about four statements from
Table 4 were tested. Most of the students, 301 (49%) consider that recurring interinstitutional collaboration in the area of higher education is a result of financial
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support provided by the European Union (e.g. Erasmus+ programs, Tempus programs etc.), while 281 (46%) neither agree nor disagree with the statement that
the higher education politics of the European Union significantly influences national educational politics. Great majority of the participants think that the higher
education politics of the European Union (European area of higher education) is
oriented towards increasing exchange of ideas and experiences of teaching and
non-teaching staff (348 (58%) participants), whereas 290 (47%) agree with the
statement that different European Union programs connected with the area of
higher education significantly influence the higher education politics in Croatia.
Statistically significant difference in the distribution of students` answers to these
statements (χ2 test, p < 0,05) indicates that the questioned students have firm opinions regarding the set hypothesis (see Table 4).
Table 4. Research results (students)
Ha: Harmonization of national systems of
higher education is greatly a consequence of
Europeanisation.

I completely
disagree/I
mostly disagree

I neither
agree not
disagree

I mostly
agree/I
completely
agree

18. Recurring interinstitutional collaboration in the area of higher education is a re75
238
301
sult of financial support provided by the Eu- (12%)
(39%)
(49%)
ropean Union (e.g. Erasmus+ programs,
Tempus programs etc.).
22. I consider that the higher education politics of the European Union significantly in95
281
238
fluences national educational politics.
(15%)
(46%)
(39%)
15. The higher education politics of the European Union (European area of higher edu- 40
226
348
cation) is oriented towards increasing ex(6%)
(37%)
(57%)
change of ideas and experiences of teaching
and non-teaching staff.
16. Different European Union programs
connected with the area of higher education
significantly influence the higher education
84
240
290
politics in Croatia.
(14%)
(39%)
(47%)
18. χ2 = 132,92, p < 0,05; 22. χ2 = 92,66, p < 0,05; 15. χ2 = 235,09, p < 0,05; 16. χ2 =
112,82, p < 0,05
Source: author`s interpretation (Dujmović, 2014, pp. 243 - 244)

6. Verification or disproval of initial assumptions?
Hypothesis about the harmonization of national systems of higher education appears to be verified both for the teachers and students. Statements composing the main hypothesis have exhibited explicit agreement of the questioned
teachers – 70% agree that the Bologna process encourages the development of
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international collaboration between higher education institutions, 85% agree that
the connection of Croatian higher education institutions with foreign higher education institutions contributes to equalization of the higher education system in
Europe. A high percentage of agreement with these statements is also noticeable
in the student group as well – 64% and 81%, respectfully. Sub-hypothesis referring to agreeing with the statement that the harmonization of national systems of
higher education is greatly a consequence of Europeanisation exhibits obvious
agreement through high percentages. It is, therefore, to be concluded that the hypothesis has been verified in the teacher group since they agree with all the provided statements by more than 50% for each individual statement. Regarding the
sub-hypothesis, students do not show such evident agreement with each individual statement, however, both percentages and statistical tests show that students
have a strongly expressed attitude about harmonization of the national systems of
higher education. This leads us to a conclusion that the sub-hypothesis is confirmed in the student group as well.44
7. Conclusion
From everything that has been mentioned in the paper, it is to be concluded that national systems of higher education are being increasingly harmonized and that the harmonization of national systems of higher education is
greatly a consequence of Europeanisation. This is evident from the research results and is on daily basis visible from the reform procedure of this extremely
significant segment of public administration. The Bologna process has certainly
enticed the collaboration between higher education institutions and the connection of domestic higher education institutions with foreign higher education institutions, which as the result of EU financial support, has contributed to equalization of the higher education systems in Europe. The higher education politics
of the European Union (European area of higher education) is oriented towards
increasing exchange of ideas and experiences of teaching and non-teaching staff
and different European Union programs connected with the area of higher education have significantly influenced the higher education politics in Croatia. In order to continue this extremely significant project, following steps should be taken:
1. follow the development politics of the European space of higher education,
2. implement the set of values that is in accordance with the development
model of the Croatian higher education system,
44
Dujmović, op. cit. (note 35), pp. 247-248. It is suggested to see the research results by Karamatić,
Z. et al. , Ten years of the Bologna process implementation: Harmonization of the Croatian higher
education system, Zagreb, 2015. The paper has confirmed the hypothesis that the harmonization of
higher education system in Croatia has not been successful because the goals set by the Bologna
documents have not been accomplished. More about the topic on: https://apps. unizg.hr/rektorovanagrada/javno/stari-radovi/2930/preuzmi, 10.10.2020.
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3. encourage teachers, assistants and students to participate in debates
which are associated with the reform of the higher education system,
4. follow political streams and ensure adequate political determination to
implement a thorough reform along with the continuity in implementing the goals
that have been set,
5. conduct empirical research regarding the harmonization of the higher
education system
6. ensure the forming of connections between universities on European
level.
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Appointment of constitutional judges. A comparative law perspective
Associate professor Marieta SAFTA1
Motto:
The changing of the composition of a Constitutional Court and
the procedure for appointing judges to the Constitutional Court are among
the most important and sensitive questions of constitutional adjudication
and for the preservation of a credible system of the rule of constitutional
law. It is necessary to ensure both the independence of the judges of the
Constitutional Court and to involve different state organs and political
forces into the appointment process so that the judges are seen as being
more than the instrument of one or the other political force2.
Abstract
Given the role of constitutional courts essentially expressed by the idea of guarantors of the supremacy of the Constitution, the independence of these courts is crucial
for a genuine democracy. In this context, the appointment of constitutional judges is a
topic for debate by academia and legal practitioners, on the one hand, and politicians,
on the other hand. Foreshadowing a broader analysis of the issue of the independence of
constitutional courts in the Kelsenian model, this Communication addresses the issue of
the appointment of constitutional judges, with special reference to the European frame of
reference. Taking into account the rather heterogeneous nature of the regulations are
highlighted elements that will ensure to a large extent the desideratum of independence
and public trust in constitutional justice. For a clearer identification of these elements,
the analysis is structured in the sense of the distinct presentation of the authorities that
make the appointment of constitutional judges, the procedures of appointment, and the
necessary conditions for the position of constitutional judge. The conclusions section proposes a set of good practices regarding the appointment of constitutional judges.
Keywords: constitutional courts, the appointment of the judges, independence of
justice, rule of law.
JEL Classification: K10, K40

1. Introduction. Argument
Given the role of constitutional courts essentially expressed by the idea of
guarantors of the supremacy of the Constitution, the independence of these courts
1
Marieta Safta - “Titu Maiorescu” University of Bucharest, Faculty of Law, Romania, marieta.safta@ccr.ro.
2
Venice Comission - CDL-AD(2004)043 Opinion on the Proposal to Amend the Constitution of
the Republic of Moldova (introduction of the individual complaint to the constitutional court), paragraphs 18-19, https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD
(2004)043-e.
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is crucial for a genuine democracy. In this context, the appointment of constitutional judges is a topic for debate by academia and legal practitioners, on the one
hand, and politicians, on the other hand. The debates concern the authorities carrying out the appointment of constitutional judges, the mandate and the conditions of appointment as a constitutional judge, with a view to ensuring the political neutrality of the constitutional courts, without which the very idea of constitutional justice would be compromised. Here I have regard to the Kelsenian constitutional court model, that is to say, a special and specialised court, separate
from the authorities representing the three powers of the State — legislative, executive and judicial. This model emerged at the beginning of the 20st century in
Europe and then spread around the world in several waves, the most recent and
significant in Europe being that of the anti-communist revolutions in the 90s3. The
Kelsenian model is currently the most widely used model for the review of constitutionality in the reference systems to which I shall refer in particular, namely
the States of the Council of Europe and, implicitly, of the European Union.
Thus, of the 47 States of the Council of Europe (including, obviously,
the States of the European Union), 31 States have set up constitutional courts
according to the Kelsenian model (Albania, Andorra, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, the Russian Federation, France, Georgia, Germany, Italy, Latvia, Lichtenstein, Lithuania, Luxembourg, Moldova, Montenegro, Poland, Portugal, the Czech Republic, Romania,
Serbia, Slovenia, Spain, Turkey, Ukraine, Hungary4). In Malta, under the name
of Constitutional Court, there is a court whose role expressly determined by the
Constitution is that of guarantor of the primacy of the Constitution, the protection
of individual fundamental rights and the protection of citizens aggrieved by acts
of Government, but that court forms part of the judicial system5. In Cyprus there
is a draft legislative act providing for the creation of a Constitutional Court to
take over the constitutional review of laws from the Supreme Court6, in one state
the Constitution does not allow constitutional review of laws (the Kingdom of the
Netherlands7), and, in the other 13, such review is entrusted in a more restricted
manner and with special features inherent in each legal system, to all ordinary
3
See N. Garoupa, T. Ginsburg, Building reputation in Constitutional Courts: Political and judicial
audiences, „Arizona Journal of International & Comparative Law”, vol 28, p. 3, 2011, p. 539 et
seq.
4
See presentation of constitutional courts/courts on the official page of the Venice Commission
https://www.venice.coe.int/webforms/courts/?lang=EN.
5
National report for the XVth Congress of the Conference of the European Constitutional Courts,
presented by the Constitutional Court of Malta, https://www.ccr.ro/wp-content/uploads/2020/08/
MALTA-ro.pdf; see also https://justice.gov.mt/en/COJ/Pages/Constitutional_Court.aspx.
6
Communication from the commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions - 2020 Rule of Law Report Situation of the rule of law in the European Union COM/2020/580 final https://eur-lex.europa.eu/
legal-content/RO/TXT/?uri=CELEX:52020DC0580.
7
Art.120 of the Constitution.
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courts or, in some cases, to the Supreme Courts 8.
It follows that, in the European Union, out of the 27 Member States, in
18 States there are Constitutional Courts operating according to the Kelsenian
model (Austria, Belgium, Bulgaria, Croatia, France, Germany, Italy, Latvia, Lithuania, Luxembourg, Poland, Portugal, Czech Republic, Slovak Republic, Romania, Slovenia, Spain, Hungary9), as regards Malta, Cyprus, and the Kingdom of
the Netherlands, their specific systems have been explained above, and in 6 States
the review is entrusted to courts (Denmark- courts at any level, Greece - any
tribunal is deemed competent to adjudicate on the conformity of legal norms with
the Constitution, but only the Special Supreme Court10 may exclude such norms
from the legal order, Estonia – the Supreme Court11, Finland – any court12, Ireland- the Supreme Court and the High Court).
As one feature of the Kelsenian model of constitutional justice is the
appointment of constitutional judges by essentially political authorities, and from
this perspective the “proximity” to political actors, the constitutional courts
belonging to this system have been considered more vulnerable to political
influences13. While in traditional democracies the reputation of constitutional
courts belonging to that model has grown over time and the way in which
constitutional judges are appointed does not give rise to any suspicion as regards
their independence (see, as a notable example, the German Federal Constitutional
Court), in younger democracies the subject remains sensitive. This is also the case
in Romania, where the issue of the appointment of constitutional judges is a
recurring issue. The topic is all the more important given that, in the discussions
on the mission of constitutional courses, the idea that constitutional justice is a
key component of the rule of law14 has crystallised.
Thus, according to the Venice Commission, “since World War II,
constitutional courts were typically established in Europe in the course of a
transformation to democracy; (...). In place of the supreme role of Parliament
(being under complete control of the communist party), the new system was based
on the principle of checks and balances between different state organs (...)
Constitutional justice is a key component of checks and balances in a
constitutional democracy. Its importance is further enhanced where the ruling
8

See https://www.venice.coe.int/webforms/courts/?lang=EN.
Ibid.
10
Art. 100 of Greece Constitution, http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=
default.htm.
11
Art.149 of Estonian Constitution, https://www.constituteproject.org/constitution/Estonia_2015.
pdf?lang=en.
12
Section 106 - The supremacy of the Constitution, from the Constitution of Finland, https://finlex.
fi/en/laki/kaannokset/1999/en19990731.pdf.
13
T. Toader, M. Safta, Contencios constituțional, Ed. Hamangiu, Bucharest, 2020.
14
R. Arnold, L Etat de droit et l independence de la justice constitutionelle, on the occasion of the
Colloquium organized by the Constitutional Court of Andorra on July 12, 2018 – LGDJ, Lextenso
– Collection Grandes Coloques, 2019, pp. 145- 159.
9
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coalition can rely on a large majority and is able to appoint to practically all state
institutions officials favourable to its political views.”15 That idea is reflected in
numerous other opinions of that body,16 which has included constitutional justice
as one of the criteria for assessing compliance with the requirements of the rule
of law at the level of the Council of Europe.17
The same idea has recently been boosted at EU level when establishing a
mechanism for assessing the rule of law for all Member States. In the first report
drawn up by the European Commission in its assessment under that mechanism
in October18, constitutional justice appears as an essential element of the checks
and balances mechanism, a mechanism which in turn constitutes one of the four
pillars of the rule of law highlighted in the Report19. In the light of that approach,
the constitutional justice and the relevant authorities undergo a consolidation process in the mechanism of European integration, as well as at international level20.
The choice expressed at the level of the European Union appears to be
geared towards the Kelsenian model, as long as, amongst the constitutional reforms mentioned, the European Commission welcomes the draft legislation
providing for the creation of a Constitutional Court to take over the constitutional
review of the laws from the Supreme Court, as well as the diversification of the
powers of the constitutional courts of other States. In this context, reducing the
vulnerabilities of constitutional courts — including from a public perception perspective — appears to be a key issue and the institutional guarantees offered to
the constitutional judge must be particularly strong.21
Before embarking on a broader analysis as to the issue of independence
of constitutional courts established according to the Kelsenian model, I will address in this article the issue of appointment of constitutional judges, with particular reference to the European framework. Given that national rules are rather
heterogeneous, I will try to highlight elements that best ensure independence and
15

CDL-AD (2013) 014, par. 76, „key component of checks and balances”.
See Compilation of Venice Commission Opinions, reports and studies on constitutional justice,
https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2020)004-e.
17
Rule of law checklist adopted by the Venice Commission at its 106th Plenary Session (Vennice,
11-12 March 2016) https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDLAD(2016)007-e; it is recommended the existence of a constitutional court or an equivalent body par 108.
18
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020C0580&from= EN.
19
Judicial systems, the anti-corruption framework, pluralism and freedom of the media, other institutional issues related to the control and balance system.
20
We recall the existing concerns at European level, suggestively outlined in the title presentation
Constitutional Courts: an endangerent species? Carried out by the head of the constitutional law
division of the Venice Commission, Mr. S.R. Dȕrr, on the occasion of the Colloquium organized
by the Constitutional Court of Andorra on 12 July 2018– LGDJ, Lextenso – Collection Grandes
Coloques, 2019, pp. 111-137 – where is presented critical situations in which several constitutional
courts have been, expressly mentioned being the example of the blockade in Poland, but also the
problems in Romania, Hungary, Turkey, Georgia, Moldova or Slovakia.
21
R. Arnold, op. cit, p. 14.9
16
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public trust in constitutional justice. For a clearer identification of those elements,
I have structured the analysis so as to separately present the authorities appointing/designating constitutional judges, the appointment/ designation procedures
and the necessary conditions for filling the position of constitutional judge.
2. Authorities carrying out the appointment/designation of constitutional judges
2.1. Appointment/designation systems
It is noted that in most countries that have embraced the Kelsenian model
of constitutional justice, the legislative and executive authorities play an important and decisive role in the appointment of constitutional judges. The judicial
authority appears more rarely in a decision-making position, given the specificities of the constitutional courts belonging to this model. However, it is involved
in some countries through proposals made to the decision-making authority.
Several systems can be identified for this purpose, namely:
- the appointment by a single public authority (Parliament or the President of the State/the King), with the participation, in the appointment procedure,
of own structures or other authorities, as appropriate;
- the appointment by two or more authorities of the State, with the same
indication as above;
- mixed systems, involving both the appointment by an authority of the
State and the co-opting procedure 22.
2.2. The power of appointment/designation belongs to a single authority
2.2.1. The appointment is made by Parliament
Taking as a reference system the European Union, I note that the Slovenian constitutional judges are appointed by Parliament in Croatia23 (13 judges
for a term of office of 8 years), Germany (two Chambers, each composed of 8
judges appointed for a term of office of 12 years, but not exceeding the age limit
for retirement) Latvia (7 judges for a term of office of 10 years), Lithuania (9
judges for a term of office of 9 years), Poland24 (15 judges for a term of office of

22
Existing system at the level of the European Union in Portugal, where the Constitutional Court
is composed of 13 judges, 10 appointed by the Assembly of the Republic and 3 coopted by them.
23
https://www.usud.hr/sites/default/files/dokumenti/The_Constitutional_Act_on_the_Constitutio
nal_Court_of_the_Republic_of_Croatia_consolidated_text_Official_Gazette_No_49-02.pdf.
24
https://trybunal.gov.pl/fileadmin/content/dokumenty/Akty_normatywne/The_Act_on_the_Statu
s_of_the_Judges_of_the_Constitutional_Tribunal__as_amended_in_2017__en.pdf.

Expanding Edges of Today's Administrative Law

138

9 years), Slovenia25 (9 judges for a term of office of 9 years) and Hungary26 (15
judges for a term of office of 12 years).
The Venice Commission considers that the appointment by Parliament is
such as to ensure a balanced composition of the Court, which to the extent possible should reflect various tendencies in of society27. As will be seen from the
examination of appointment procedures, those procedures often involve negotiations in Parliament. From that perspective, for the achievement of the desideratum of independence of the constitutional judges, I consider very important the
transparency of the procedure of candidacies submission, the conditions of eligibility of constitutional judges, such as to guarantee their high competence, and
the majority vote required for their appointment.
King

29

2.2.2. The appointment is made by the President of the State28/the

I take as examples, at the level of the European Union, Austria30
(President, Vice-President, 12 other members, as well as 6 substitute members
appointed by the Federal President, leaving office at the end of the year in which
they turn 70), Belgium (12 judges, appointed for life by the King31); Czech
Republic (15 judges appointed by the President of the Republic); Luxembourg:
(President, Vice-President and 7 advisors appointed by the Grand Duke);
Slovakia (13 judges appointed by the President of the Slovak Republic); Spain32
(12 judges appointed by the King for a term of office of 9 years).
2.3. The power of appointment belongs to several authorities
Both Parliament, and President participate in the appointment procedure,
for example, in the following States: France (9 judges appointed for a period of 9
years, the Council being renewed by 3 members every 3 years: one member is
appointed by the President of the Republic, another by the President of the
National Assembly and a third member by the President of the Senate)33;
Romania34 (the Constitutional Court is composed of 9 judges, 3 appointed by the
25

https://www.us-rs.si/legal-basis/constitution/?lang=en.
https://hunconcourt.hu/act-on-the-cc.
27
Venice Commission - CDL-AD(2009)014 Opinion on the Law on the High Constitutional Court
of the Palestinian National Authority, paragraph 13.
28
States with republic as their form of government.
29
States with monarchy as their form of government.
30
Art. 147 of the Federal Constitution.
31
However, appointment for life means until reaching retirement age.
32
https://www.tribunalconstitucional.es/es/tribunal/normativa/Normativa/LOTC-en.pdf.
33
Art. 56 of the French Constitution.
34
See T. Toader, M. Safta, Relations of the Constitutional Court with the Parliament and the Government, in the National Report of the Constitutional Court of Romania, Part I, www.ccr.ro.
26
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Chamber of Deputies, 3 by the Senate and 3 by the President of Romania 35).
Representatives of the three State Powers, i.e. Parliament, President,
courts, participate in the appointment procedure. Thus, for example, in Italy, the
Constitutional Court is composed of 15 judges, out of which 5 are elected by
Parliament, 5 by the highest courts, and 5 by the President of the Republic36.
Those designated by the judiciary are appointed by the Court of Cassation (which
elects 3 out of 5 judges), the Council of State and the Court of Auditors (the latter
being able to appoint one judge each) and, as a general rule, come from the
judicial system. Similarly, in Bulgaria, the 12 judges of the Constitutional Court
are appointed in equal shares by the National Assembly, the President and the
joint assembly of the Supreme Court of Cassation and the Supreme
Administrative Court.37
2.4. Shared competence — public authorities and co-opting
As regards the use of the co-opting procedure, there is only one example
in the European Union, namely that of Portugal 38, where the Constitutional Tribunal is composed of 13 members. The Parliament (Assembly of the Republic)
is entitled to appoint 10 judges. The other 3 judges are co-opted by their colleagues. Should there be vacancies for judges elected by the Assembly of the
Republic and co-opted judges, the vacancies for elected judges are filled first.
After prior discussion, each judge elected by the Assembly of the Republic indicates on a paper then placed in the ballot box, the name of a judge from the remaining courts or of a jurist, and when voting has ended the chairman of the
meeting is responsible for compiling the list of nominees.
3. Procedures for appointment/designation of constitutional judges
3.1. Submission of candidacies
In my opinion, the submission of candidacies is particularly important in
the context of the process of selection/appointment of constitutional judges. Promoting and ensuring the transparency of the application process is a prerequisite
for the existence of a broad selection basis, capable of dispelling, or at least diminishing, the suspicion of the appointment of a given person on purely political
criteria. However, most of the rules are somewhat laconic with regard to this early
35

Article 142 para. (3) of the Romanian Constitution.
Article 135 of the Italian Constitution, http://www.codices.coe.int/ NXT/gateway.dll?f= templates&fn=default.htm.
37
See, R. Nenkov, The independence of the Constituțional Court of Bulgaria, on the occasion of
the Colloquium organized by the Constitutional Court of Andorra on July 12, 2018 – LGDJ, Lextenso – Collection Grandes Coloques, 2019, p. 161- 168.
38
See Law of the Constitutional Court no. 28/82, of 15 November http://www.tribunal constitucional.pt/tc/en/tclaw.html.
36
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stage of the procedures for the appointment of constitutional judges, in that they
refer only to the conditions required for appointment and the authorities competent to make the proposals/appointments. In some cases, only the exclusive role
of the appointing or proposing authority is mentioned. In other cases, however,
that stage is regulated in great detail, ensuring that any person who can prove that
the conditions laid down by law are fulfilled is able to apply in person.
An example of detailed rules as to this stage is Croatia39, where, according to Article 6 of the Law governing the organisation and functioning of the
Constitutional Court, the procedure for electing a judge of the Constitutional
Court shall be instituted by the Committee of the Croatian Parliament competent
for the Constitution, which shall publish an invitation in the Official Gazette to
judicial institutions, law faculties, the chamber of attorneys, legal associations,
political parties, and other legal persons and individuals to propose candidates for
the election of one or more judges of the Constitutional Court (hereinafter: invitation). An individual may propose himself as candidate. The invitation shall set
down the conditions for electing a judge of the Constitutional Court determined
by the Constitution and this Constitutional Act, the deadline for proposing a candidate to the competent committee, and the enclosures that shall be delivered with
the proposal.
In Latvia40, candidacies are published in the newspaper Latvijas Vēstnesis [the official Gazette of the Government of Latvia] not later than within five
days after submitting thereof to the Presidium of the Saeima, indicating the following: the candidacy submitters; the given name, surname, the year and place
of birth, the place of residence (the municipality or city), from which higher educational establishments he or she has graduated (in which year, in which speciality), e) the places of employment and positions occupied thereof. The Presidium
of the Saeima shall inform the Board of Justice regarding candidacies for Constitutional Court judges, inviting to provide an opinion on them.
Similarly, in Slovenia, within 30 days from the date of notification by the
President of the Constitutional Tribunal of the vacancy of the position of judge
of the Constitutional Tribunal, the President of the Republic publishes an announcement in the Official Gazette of the Republic of Slovenia that candidacies
for the position of judge of the Constitutional Tribunal may be submitted; candidacies will be accompanied by a reasoned presentation, and by the written consent to acceptance of the candidacy by the candidate concerned. The President of
the Republic is not obliged to propose candidates from among them but may make
other proposals or submit candidacies additional to the number of vacant positions.
Such procedures, based on transparency, were welcomed by the Venice
39
The Constitutional Act on the Constitutional Court of the Republic of Croatia, https://www.usud.
hr/sites/default/files/dokumenti/The_Constitutional_Act_on_the_Constitutional_Court_of_the_
Republic_of_Croatia_consolidated_text_Official_Gazette_No_49-02.pdf.
40
Constitutional Court Lawhttps://www.satv.tiesa.gov.lv/en/2016/02/04/constitutional-court-law/.
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Commission upon analysing the amendment of the law of the Constitutional
Court of Montenegro, and were deemed as likely to strengthen public trust in the
Constitutional Court41.
In Romania the law is laconic with regard to the candidates nominated
by the President of the State, while with regard to the candidates nominated by
the Chamber of Deputies and the Senate, it establishes that candidacies are submitted by parliamentary groups, Deputies, Senators42. Having examined the challenge of unconstitutionality against the Parliament’s Resolution for appointment
of a judge to the Constitutional Court, motivated by the fact that the person concerned, as a Senator, had submitted his own candidature for the office of judge,
the Constitutional Court held that “in the absence of any express distinction, prerequisite or prohibition, it appears that any Deputy, Senator, parliamentary group,
may submit any candidacy for the office of judge of the Constitutional Court,
provided that he complies with Article 143 of the Constitution, that is to say,
regardless whether the candidate is himself or other person.”43
However, in my view, in all States where there is no direct and transparent procedure for submitting candidacies for the position of judge, the management of the initial stage of that procedure remains problematic. Questions will
always be raised on the choice for a particular person supported by a parliamentary party/group represented in Parliament, with the elimination ab initio of any
other potential counterpart, i.e. before the selection itself is made. Consequently,
the person concerned will be perceived as the “instrument” of the parliamentary
party/group from which the nomination originates and which has supported him.
These suspicions may also exist, for the same reasons, in the case of judges appointed by the President of the State.
3.2. Selection and proposal of candidates
As regards the selection and proposal of candidates, we also identify different rules and two major systems can be identified:
- the selection and proposal are made by the appointing authority’s own
internal structures (as a rule, where appointments are made by Parliament), the
decision being taken by the Parliament’s vote;
- the selection and proposal are made by authorities other than the appointing authority with a greater or lesser margin of discretion on appointment.
If the selection and proposal are carried out by the appointing authority’s
own internal structures (i.e. Parliament’s), various nuances can be identified in
terms of transparency of procedures or negotiations between parties represented
41

CDL-AD(2014)033 Opinion on the Draft Law on the Constitutional Court of Montenegro, paragraph 12-16.
42
Art. 5 para. (5) the first sentence of Law no. 47/1992.
43
Decision no. 475 of June 29, 2016, published in the Official Gazette of Romania, Part I, no. 602
of August 8, 2016.

Expanding Edges of Today's Administrative Law

142

in Parliament.
Thus, for example, in the case of Croatia44, the competent parliamentary
committee examines the candidacies and rejects those that are invalid. The committee conducts a public interview with each of the candidates who meets the
conditions to be elected judge of the Constitutional Court, and on the basis of the
data presented and the results of the interview, it draws up a shortlist of candidates. The committee responsible shall submit to the Croatian Parliament, together with its proposal, the list of all candidates who qualify for election as a
judge of the Constitutional Court. The committee’s proposal shall include the
reasons why the committee has given priority to one candidate over the other
candidates. The representatives in the Croatian Parliament vote for each proposed
candidate individually.
In the case of Germany45, the judges appointed by the Bundesrat are directly elected by the Bundesrat and the judges appointed by the Bundestag are
elected indirectly by an election committee composed of 12 members, who are
also elected on the basis of proportional representation rules. A two-thirds majority is required for election to the election committee also in the Bundesrat.46 It has
been pointed out47 that this creates the premise that none of the political forces
represented in the Bundestag will have the prospect of imposing its ‘own’ candidates, since each parliamentary group must mobilise broad support. Things are
such as to ensure that only those people can be elected, whose views are considered to go beyond a certain political bias and who can be assumed not to be guided
by radical views or unconditional loyalty to any political ideology, but only by
respect to law and justice. Of course, the dynamics of negotiations over time are
influenced by the dynamics of the German party system, as the parties with a
significant increase in the number of voters now call for a greater influence on
the composition of the Court48.
In Hungary49, the proposal for appointment of judges is made by the Appointments Committee, which is composed of members of the parliamentary
groups from each political party represented in Parliament. The committee has 9
to 15 members depending on the size of the parliamentary groups and must comprise at least one member of each parliamentary group. Candidates are heard by
Parliament’s Legal Committee.50
In cases where the proposal is made by authorities other than the one
44

https://www.ccr.ro/wp-content/uploads/2020/08/CROATIA-ro.pdf.
https://www.ccr.ro/wp-content/uploads/2020/08/GERMANIA-ro.pdf.
46
§ 6.5 şi § 7 din BVerfGG.
47
https://www.ccr.ro/wp-content/uploads/2020/08/GERMANIA-ro.pdf.
48
Ibid, see also G. Delledonne, Appointing and electing constitutional judges: an evolving comparative lansdcape, in Martin Belov (Ed.) The role of Courts in contemporary legal orders, Eleven
international publishing, pp.155- 171.
49
https://www.ccr.ro/wp-content/uploads/2020/08/HUNGARY-ro.pdf.
50
§32/A subsection (4) of the Constitution, introduced by the amendment of July 5, 2010, respectively §6 of the Law on the Constitutional Court, https://hunconcourt.hu/act-on-the-cc.
45
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making the appointment, in particular in the case of appointments made by the
Heads of State (President/King, as the case may be), I take the example of Austria51, where the Federal President is bound52 by the recommendations made by
other constitutional bodies. Thus, on the basis of Article 147b-VG, the proposals
for the appointment of the President, the Vice-President, six of the members and
three substitute members are submitted by the Federal Government. Three additional members and two substitute members are appointed on the recommendation of the National Council (i.e. the Chamber of Parliament directly elected by
proportional representation). The remaining three members and one substitute
member are appointed on a proposal from the Federal Council (i.e. the indirectly
elected Chamber of Parliament representing the Austrian Länder).
In Belgium53, judges are appointed by the King on the basis of a list submitted alternately by the Chamber of Representatives and the Senate, consisting
of two nominations, voted by a qualified majority of two-thirds of the members
present. As a general rule, the King shall designate the person placed first on the
list of that Chamber. It was stated that “therefore, the judge is in fact appointed
not by the King, but either by Deputies or Senators”.
In the Czech Republic54, judges of the Constitutional Court are appointed
by the President of the Republic, based on the Senate’s consent55. Neither the
Constitution nor the Act on the Constitutional Court regulate the manner in which
candidates for appointment to the Constitutional Court are chosen; therefore,
there is also no statutory commission or other body to propose candidates to the
President – the President is fully independent in making his choice. However, the
president has discretion to establish such an advisory body himself. The Senate’s
review of the President’s request for consent with the appointment of a Constitutional Court judge is governed by the Rules of Order of the Senate. After the
President delivers to the Senate his request for consent to the appointment of a
Constitutional Court judge, the chairman of the Senate delivers the request to the
organization committee and sends it to all the Senate political party clubs
(groups). The organization committee assigns the request to a particular committee or committees and recommends to the chairman of the Senate that the request
be included on the Senate’s agenda and discussed so that the Senate can take a
vote on consent to the appointment of the Constitutional Court judge no later than
60 days after the President requested the consent. A simple majority of Senators
present is required to give consent to the appointment of a Constitutional Court
judge. If the Senate does not give its consent within 60 days after the President
requests it, only because the Senate did not vote on the matter by that deadline,
the Senate is deemed to have given its consent (tacit).
51

https://www.ccr.ro/wp-content/uploads/2020/08/AUSTRIA-ro.pdf.
According to the article 67 B‐VG.
53
https://www.ccr.ro/wp-content/uploads/2020/08/BELGIA-ro.pdf.
54
https://www.ccr.ro/wp-content/uploads/2020/08/CEHIA-ro.pdf.
55
In accordance with art. 62 letter e) of the Constitution.
52

Expanding Edges of Today's Administrative Law

144

In France56, the proposal for appointment by the President of the Republic
is submitted for the opinion of both standing committees of the two parliamentary
chambers, the proposal from the President of the National Assembly receives the
opinion of a single committee, the Assembly’s, and that made by the chairman of
the Senate follows the same rule (opinion of a single committee, the Senate’s).
The President of the Republic may not proceed to the appointment if the negative
votes in each committee represent at least three fifths of the votes cast in both
committees. The chairmen of parliamentary assemblies may not make the appointment if the negative votes of the relevant committee in that Chamber amount
to at least three fifths of the votes cast. In the event of a negative vote, the President must make a new proposal for nomination.
In Luxembourg57, the Grand Duke appoints the president, the vice-president and the seven advisers. The president of the High Court of Justice, the president of the Administrative Court and the two advisers of the Court of Cassation
are members as of law of the Constitutional Court. The remaining five members
of the Constitutional Court are appointed by the Grand Duke with the joint opinion of the High Court of Justice and the Administrative Court.
In Latvia58 - the Parliament (Saeima) confirms Constitutional Court
judges. Three Constitutional Court judges are confirmed following a proposal by
not less than ten members of the Parliament, two - following a proposal by the
Cabinet of Ministers and two more following a proposal by the Supreme Court
plenary session. The Supreme Court plenary session selects candidates for the
position of a Constitutional Court judge from among the judges of the Republic
of Latvia.
In Spain59, the 12 judges of the Spanish Constitutional Court are appointed by the King on the proposal of four constitutional authorities, namely:
Parliament appoints eight judges, four of whom — the Congress of Deputies and
four others — the Senate; the Government appoints two judges and the other two
are appointed by the General Council of the Judiciary (Article 159 of the Spanish
Constitution).
In Lithuania, proposals of candidatures for the position of judge of the
Constitutional Court are made by the President of the Republic (representing the
executive), the Speaker of the Seimas (representing the legislature) and the President of the Supreme Court (representing the judiciary). The judges of the Constitutional Court are appointed by the Seimas, by resolution.
In Slovakia60, the judges of the Constitutional Court are appointed by the
President of the Slovak Republic on a proposal of the National Council of the
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https://www.ccr.ro/wp-content/uploads/2020/08/FRANTA-ro.pdf.
https://www.ccr.ro/wp-content/uploads/2020/08/LUXEMBURG-ro.pdf.
58
https://www.ccr.ro/wp-content/uploads/2020/08/LETONIA-ro.pdf.
59
https://www.ccr.ro/wp-content/uploads/2020/08/SPANIA-ro.pdf.
60
https://www.ccr.ro/wp-content/uploads/2020/08/SLOVACIA-ro.pdf.
57
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Slovak Republic. The National Council shall propose double the number of candidates for judges that shall be appointed by the President.
It is therefore apparent that most legislations establish a “filter” which is
more or less transparent with regard to the proposal and selection of candidates.
With regard to this filter, I consider relevant, for the purpose of this article, the
stage at which candidatures are presented, the reasons why candidatures are selected/rejected, public interviews preceding the decision-making process, the involvement of several structures or even authorities in the procedure.
3.3. Decision on candidatures — majorities provided for by law
As a rule, both for the proposal and for the appointment of constitutional
judges, qualified majorities are regulated in case of collective bodies making either the proposal or the appointment.
Thus, in Belgium, the requirement as to existence of two thirds of the
number of votes to submit the list of proposals “obliges the parliamentary majority to reach a broad consensus on the proposed candidates”, it being noted that it
may be inferred that the judges have a certain democratic legitimacy. In practice,
when appointing judges, parliamentary assemblies use the principle of proportionality, so that the composition of the Court broadly reflects the composition of
the assemblies. It follows that “a candidate will only have the chance of being
presented if he enjoys the support of the political group to which that sit belongs”.
That is also the idea expressed by the Venice Commission in relation to
the German example61, which indicates that the two-third majority in Parliament
is designed to ensure the agreement of the opposition party to any candidate for
the position of a judge at the Constitutional Court. Qualified majorities aim to
ensure that a broad agreement is found in parliament, as they require the majority
to seek a compromise with the minority62. The qualified majority allows depoliticisation of the process of the judges’ election, because it requires that the opposition also has a significant position in the selection process.63 It follows, as also
pointed out by specialised legal literature, that there is no serious criticism in the
sense that the constitutional court would give decisions in favour of a particular
political party64. Also in Latvia, the legislation provides for the same two-thirds
majority.
In other states, more complicated voting procedures are regulated, such
61
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62
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as in Italy, where more than one ballot is foreseen for the election, with the first
three requiring a two-thirds majority of the total number of Members of Parliament, after which a three-fifths majority (of the same total); such a high threshold
ensures that the nominee will not be elected exclusively by the vote by the governing forces. As it is to be assumed, such a complex procedure for appointment
as a judge can take a long time; that is why, throughout the period in which such
procedure is conducted for occupying the vacant position, the Court is in a position to continue to perform its duties, provided that a minimum of eleven judges
are present. As mentioned by the Court itself, in the presentation made on its
official page, the large number of votes required for the election of judges means
that the appointment of constitutional judges is not simply at the disposal of a
parliamentary majority; consensus between several parliamentary parties needs
to be achieved.
Legislation in other countries such as Croatia, Slovakia, Romania establishes a simple majority of votes in parliaments for the election/appointment
of constitutional judges. It should be noted that, in case of simple majorities, the
Venice Commission recommends that the election procedure should be as transparent as possible in order to ensure a very high professional level of constitutional judges.65
4. Conditions for appointment of constitutional judges
I will not analyse here very specific elements, which fall within the ethnic
structure of certain States and the existing traditions in that regard, such as in
Cyprus, or the co-opting of international judges, such as in Bosnia and Herzegovina, an issue which was largely analysed, from the point of view of advantages
and disadvantages, in specialised studies.66
I would, in particular, draw attention to the conditions relating to age,
professional training, competence and political affiliation, as I consider them the
most often subjected to polemics as to the appointment of constitutional judges
and, from that perspective, the most sensitive ones. They are subject to stricter or
more vague rules, depending of course also on the specific condition under consideration.
4.1. Professional training
This is a “burning” topic, recently brought to public attention also in Romania, where, quite recently, a legislative initiative for the amendment of Law
65

CDL-AD(2008)030 Opinion on the Draft Law on the Constitutional Court of Montenegro, paragraph 19.
66
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No. 47/1992 on the organisation and functioning of the Constitutional Court was
tabled in Parliament. According to this legislative initiative67, only judges in office (ordinary courts’ judges) could be appointed to the Constitutional Court.
The initiative drew public attention and, in the legal environment, pertinent opinions and arguments were uttered68, being underlined that “the choice of such a
system will clearly depart from the European model of constitutional justice”.
Moreover, with regard to a legislative initiative similar in terms of legal effects
(aimed at appointment of only judges and prosecutors to the Constitutional Court
of Romania), the Venice Commission expressed its view that “this would go contrary to the logic of a specialised constitutional court, the composition of which
is different from that of the ordinary judiciary.”69 In the same Opinion, the Venice
Commission also raised the issue of the unconstitutionality of such a legislative
solution (as long as the Constitution of Romania does not establish such a limitation as to the appointment to the position of constitutional judge, merely requiring
a law degree).
Nor do other legislations governing the conditions of appointment to
Constitutional Court impose such a limitation. They refer, in general terms, to
legal training. It is a condition which seems to me to be essential, reason why I
depart from the point of view expressed by the Venice Commission that not only
legal professionals can become members of the Constitutional Court, but also
persons from the fields of economics or political sciences are eligible for Court
membership70, since, in my opinion, the issues that need to be settled in the context of the constitutional review are intrinsically legal and often of great fineness.
However, as regards the legal professions, the diversity of legal qualifications is encouraged, given the nature and role of constitutional courts. Where
the proposals for appointment also come from courts or their bodies, they concern
career judges, such as in Italy where the judges appointed by the judiciary are
appointed by the Court of Cassation (which appoints three of the five judges), the
Council of State and the Court of Auditors (which appoint one judge each) and,
as a rule, come from the judiciary themselves. Similarly, in Portugal, six of the
judges appointed by the Assembly of the Republic or of the co-opted judges must
be selected from among the judges of the other courts, whist the others must be
selected from amongst legal professionals.
In the vast majority of legal systems, constitutional judges may have seniority/experience in any legal profession, or as professors or public officials. In
67
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my opinion, the appointed persons should, ideally, have experience not only in
legal professions but also in academic activity or in several legal professions/public offices, in order to have a perspective as broad and as thorough as possible
with regard to constitutional concepts. A person who has worked exclusively as
a judge or prosecutor, or was only involved in parliamentary activities for example, will inherently have specific professional training and personality traits, difficult to reconcile, at least in the first years of office, with the particularities of
constitutional review.
From this perspective, it is good that legislations establish regular renewal with only part of the judges of the constitutional court (possibly every three
years in case of 9-year terms of office), so as to allow ‘accommodation’ with the
specific nature of the constitutional review and the smooth continuity of the activity of constitutional courts.
4.2. High professional eminence
The requirement of “high professional competence” usually appears
without being detailed in the constitutions or laws, which renders difficult its determination in practice. The purpose of this formula is to ensure that judges of
constitutional courts have a higher, special legal training/knowing71. It is difficult
to assess whether this requirement has been met and, in particular, in the absence
of objective criteria, it is difficult to assess whether this requirement has been met
by the appointing authority.
Thus, for example, a resolution of the Chamber of Deputies for appointment of a judge was challenged before the Constitutional Court of Romania, and
the lack of the “comprehensiveness” needed for filling the position of judge at
the Constitutional Court was also among the elements relied on. However, the
Court held that the decision of appointment to a high public office belongs exclusively to the subjects referred to in the Constitution and involves a subjective
assessment, based on the information, which is assessed personally, by each Deputy or Senator, expressed as a vote in the collective decision of each Chamber of
Parliament, and, respectively, by the President of Romania, who has a personal
choice, as part of an individual decision. Once these decisions have been taken,
the choice of each decision-maker is institutionally and politically undertaken and
the responsibility for the choice made is circumscribed to that framework.
An interpretation to the contrary would mean that, by considering the
subjective condition of “high professional eminence”, the courts, entrusted with
the review of legality of the President’s decree, or the Constitutional Court, entrusted with the review of constitutionality of Parliament’s resolutions, would
take over the constitutional prerogatives of the President of Romania, the Senate
71
CDL-AD(2017)011, Opinion on the Draft Constitutional Law on the Constitutional Court of
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or the Chamber of Deputies, as the case may be, as regards the appointment of
persons to high public offices, since the decision of those authorities could be
invalidated following a review based on equally subjective assessments, by a judicial forum that would deliver a judgement based on the same relative, variable
and equivocal standard, which is in obvious contradiction with the legal provisions.
Accepting such a hypothesis is tantamount to denying the constitutional
powers of the two Chambers of Parliament and of the President of Romania,
which would become joint/shared powers with the Constitutional Court and the
ordinary courts, contrary to the provisions of Article 1 (4) of the Constitution on
the principle of the separation of powers and the provisions of Article 1 (5) which
enshrine the principle of the supremacy of the Constitution.
Therefore, as regards the fulfilment of the condition of “high professional eminence”, neither the courts nor the Constitutional Court have any power
of review and censorship. Consequently, the Constitutional Court does not the
competence to verify the fulfilment of the subjective requirement relating to the
“high professional eminence” of persons appointed to the position of judge at the
Constitutional Court, a requirement laid down in Article 143 of the Constitution72.
The same is the basic position of the Venice Commission as regards the
review of the appointment to the position of judge at the Constitutional Court, in
the sense that, by establishing the competence of the Court to review the constitutionality of the appointment procedure, “the Constitutional Court […] cannot
substitute itself as the appointing authority.”73 However, objective criteria such
as the doctorate in legal science (Croatia, Latvia, Portugal) are laid down in some
legislations.
4.3. Age/seniority in legal professions
Some legislations set a minimum or maximum age for holding the office
of constitutional judge. Most often, however, the condition regulated in that regard concerns seniority in legal professions which can be 10 years (Austria), 15
years (Bulgaria, Croatia, Spain), 18 years (Romania), 20 years (Italy).
Where the required length of service is lower, a minimum age is also
required, as in the case of Austria, Croatia, Latvia, where the minimum age is 40.
The requirement of a minimum age is characterized by the Venice Commission
as a requirement used in several countries to guarantee professional and life experience, mentioning as examples Albania, Armenia, Austria, Bosnia and Herzegovina, Croatia, Hungary, Ireland, Japan, Latvia, Norway, Portugal and Russia.
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However, the requirement of a minimum age of 50 was considered to be exaggerated.
Thus, depending on the length of office of a constitutional judge, the retirement age and that minimum age, the circle of potential candidates is considerably narrowed74. At the same time, however, the minimum age of 35 was considered too low for such a high public office, a longer professional experience
being preferable75.
Sometimes, a maximum age for the position of constitutional judge is
regulated, as for example in Austria (70), Belgium (where ‘for life’ means in fact
up to the age laid down by law).
4.4. Political activity
Can constitutional judges be members of a political party? Is membership of a political party an impediment to access to the position of judge at the
Constitutional Court?
The Venice Commission considered that the criterion whereby candidates must not have been a member of a political party for at least ten years was
too strict76. In Germany, as indicated77, judges are not prohibited from belonging
to political parties. Membership of a party does not prevent that judge from participating in a case where it is likely to have an interest, from the perspective of
his party membership (§ 18.2 BVerfGG). Some of the judges of the Federal Constitutional Court are party members, others are not. However, it is customary for
judges who are members of a party to suspend their membership for the duration
of their term of office.
In my view, it is preferable for the judges of the Constitutional Court not
to have been members of a political party.
5. Conclusions
The Kelsenian-type constitutional courts are, in the light of the powers
and procedures for the appointment of judges, politico-jurisdictional courts.
However, this does not in itself mean politicisation of constitutional courts or lack
of independence from the political factor.
However, there is no doubt that, at various times, the constitutional courts
are facing a lack of trust by the public, which also is directly proportional with
74
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the endeavours of the political factor, inherently dissatisfied with the decisions of
the constitutional courts, particularly in younger democracies. The finding of
unconstitutionality of a law will certainly dissatisfy those who voted in its favour,
as the rejection of a referral on the unconstitutionality of a law will dissatisfy the
authors of the referral. Such a phenomenon follows the logic of the constitutional
review and the supremacy of constitutionalism.
These suspicions and even public attacks by political actors are likely to
weaken the authority not only of the courts but also of constitutional justice as a
whole. However, the characterisation as a key component of the rule of law and
the formal inclusion among the mechanisms underpinning the pillars of the rule
of law require measures to strengthen the status and reputation of constitutional
courts. As regards the appointment of constitutional judges, I consider that, in
essence, those objectives can be achieved by combining the elements of the
legislation under consideration:
- it is preferable that constitutional judges be appointed by the
representative authorities, since, in order to carry out the functions of
constitutional courts (e.g. invalidation of laws), judges of these courts must have
democratic legitimacy;
- it is preferable to have a procedure for appointment based on
cooperation, i.e. with the participation of at least two democratically legitimised
institutions; in an exclusive appointment procedure, a single body has the right to
appoint judges regardless of any other options, which increases the risk of
politicisation or the appearance of politicisation of constitutional courts;
- if we speak of collective authorities carrying out the proposal/
appointment, higher majority voting requirements (two thirds or three quarters)
are required; in this way, the appointed judges benefit from broad support from
both the parliamentary majority and the opposition; this also creates the premise
for compliance with the “duty of ingratitude” by appointed judges, in the sense
of taking their oath seriously and responsibly and not being influenced by the
political factor; of course, the mechanism of collective decision specific to
constitutional courts and the cohesion of court judges — as a group contribute
greatly to that, as they can more easily oppose to possible party “expectations” of
political actors;
- existence of an open and transparent process of submission of
candidacies for the office of constitutional judge– not only by political actors, but
by any person;
- making public the submitted candidacies;
- existence of an open and transparent process of selection of candidacies,
as well as of objective criteria leading to the rejection of candidacies;
- conducting a public interview of the selected candidates;
- stating the reasons for the proposals made following the selection and
the interview;
- existence of balanced age/seniority requirements, so that the persons
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selected have the necessary maturity to take up these positions, without exceeding
an age reasonably correlated with the standard retirement age;
- definition of „high professional eminence” using indicative objective
criteria.
In essence, all appointment procedures should be based on merit,
following pre-established objective criteria, and open and transparent procedures
established by law.78 The implementation of this process, the guarantees granted
by law during the mandate, including in terms of incompatibilities or
prohibitions, decision-making in courts, while avoiding conflicts, can together
strengthen constitutional justice and thus the rule of law.
This could also be a solution, at least in part, to the pressure exerted on
constitutional courts by politicians, in various forms79, such as cuts in budgets,
refusal to appoint judges to block the activity of constitutional courts, the attempt
to introduce legal provisions allowing for the dismissal of constitutional judges,
the initiation of criminal proceedings against them or simply the abolition of
constitutional courts and the replacement of their activity by that of the Supreme
Courts. Although prima facie harmless, since, arguably, the argument of
“professionalisation” of the constitutional judge is pleaded in its favour, this latter
practice is considered to result in a form of pressure on the constitutional courts.
Such a change inherently leads to a drastic restriction of the constitutional review
and raises questions as to the exercise of this specialised review by a court
applying the law in civil and criminal cases, a role which is difficult to reconcile
with that of a “judge” of the law in relation to the Constitution. Examples of
actions taken by representatives of the Venice Commission to stop the
transformation/merging of the Constitutional Court with the Supreme Court
(cases of Georgia and the Kyrgyz State) were given in the debates on this topic80.
As the landscape of the regulations on the appointment of constitutional
judges is heterogeneous and evolving, I consider that a step towards the
identification of common standards along the lines set out in these conclusions,
based on the experience gained, can only be beneficial for the strengthening of
constitutional courts.
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The impact of the Government's restrictive measures on the
transparency of the administrative proceeding in the context of the
COVID-19 Pandemic
Assistant lecturer Balázs HOHMANN1
Abstract
Social distancing has become a distinctive feature of the recent global outbreak
of the COVID-19 coronavirus and the government's response to it. This is also reflected
in the way public administration systems perform their tasks and is a comprehensive feature of the way in which national and European public administrations are performing
their tasks at the time of the lecture. In this context, the handling of cases in person has
been suspended in several countries, and some public administration staff have switched
to working from home. This situation has perhaps highlighted even more sharply the phenomenon that had already emerged in national regulations in the context of the electronisation and digitalisation of processes and electronic communication. And in this context,
the question rightly arises, which has become even more striking in the current period:
will the transparency of public administration, and within it the transparency of the process of public administration in individual cases, towards the client, remain sustainable
in the long term if the client and society do not meet the public administration in person,
but only through electronic platforms? The study will seek answers to these questions that
can be scientifically substantiated.
Keywords: transparency, administrative procedure, personalness, COVID-19,
pandemic.
JEL Classification: K23, K32

1. Introduction
Nowadays, e-government solutions and platforms have become widespread and are having a significant impact on the public administration systems
and the administrative implementation activities2. In assessing the transparency
of the public administration process, it is important to take into account the new
aspects of the relationship between the client and the public administration, the
impact of the digital age on transparency aspects.
Not lost in the international attempts to define and delimit e-government,
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governance and e-administration3, and taking into account the scale of the study,
this article attempts to take stock of the effects of the lack of physical contact, the
transfer of public administration processes to an electronic environment, in particular with regard to the transparency-related problems and possible solutions
that the COVID-19 pandemic, which is one of the major problems of our time,
brings to our attention.
One of the distinctive features of the recent COVID-19 epidemic4 in Europe and worldwide and the government measures taken to combat it has been
social distancing, which can effectively contribute to preventing and slowing
down the further spread of the epidemic5. The related package of measures - in
order to ensure the processes - has naturally also been introduced in the provision
of public administration activities6 and, at the time of writing this article, comprehensively characterises the provision of tasks in the domestic and European
public administration systems. In this context, the suspension of cases involving
the deferral of personal administration in several countries7 and the partial shift
of public administration staff - where this was at all sensible - to working from
home8, perhaps highlighted even more sharply the phenomenon of a process of
change that has been under way for years in the process of public administration
and, within it, in the application of administrative law.
The electronisation and digitisation of processes, the electronic interaction between public administrations and their clients, the emergence and generalisation of e-government and the national regulations that have reflected this
have all, individually and collectively, prepared or paved the way for this change.
The objectives have of course focused on achieving the most convenient, rapid
and remote electronic delivery of public administration services in the front office9, while - to simplify the issue considerably and to continue the reflection - a
certain efficiency gain can be expected from the use of electronic means in back
office activities, as the relevant literature suggests10.
3
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And in this context, the question rightly arises, which has become even
more prominent in the current period of pandemic social impact: will the transparency of public administration, and within it the transparency of administrative
procedure in individual cases, towards the clients, remain sustainable in the long
term, if the clients and society do not meet the public administration - its staff and
processes - in person, but only through electronic platforms? Should we see personalisation as a value11, as a new and emerging expectation of public administration, or can we see it as a barrier to modernisation? Can the resulting benefits
outweigh the potential disadvantages, or at least can measures be put in place to
mitigate or eliminate their occurrence or severity?
In order to answer these questions, it is worthwhile to look at the interpretation of transparency in this specific area, and to compare the reasons for and
the aims of physical distancing and the resulting endowments.
2. The lack of personal contacts - advances in e-government
As explained in the introduction to this article, public administration has
in recent years been increasingly characterised by a decline in the personal relationship between the client and the public authority carrying out the administrative activity. This is, of course, due to the legitimate expectation that certain welldefined processes or types of cases should be able to be initiated in the absence
of the physical presence of the client or that it should be possible to deal with
them remotely12. The roots of this phenomenon go back a long way, since the
rules on representation in administrative matters and the legal instrument of the
power of authorised representative have been one of the possible answers to this
need and problem for centuries13.
This could not, however, solve the problem where the administrative case
required the personal presence of the clients - i.e. the written procedure was not
a viable solution - and the client was not in a position, or could not realistically
be expected, for some external or internal reason, to appear in person before the
administrative body to deal with the case, make a statement or perform some
other act. This problem has been partly addressed by the development of electronic means, which has been expanding rapidly over the last decades and has
affected almost all administrative processes. Today, in most European countries,
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electronic communication is becoming the norm for both legal and natural persons, and traditional forms of communication are slowly but predictably being
pushed into the background14.
However, the objectives of this article are not such that it can undertake
a detailed analysis of the development and take-up of e-government. Instead,
three main features are highlighted here, which will also determine the conclusions to be drawn. On the one hand, it should be noted that e-government and its
manifestations may show significant variations in comparison between countries,
and even at lower levels, bringing it closer to our narrow scope of study: in certain
administrative areas, activities and types of cases15. Accordingly, the client and
the public administration may have different relationships and connections, and
this has an obvious impact on how communication and information is transmitted
in this context. This will in turn have a legitimate impact on the transparency of
the related administrative procedures, since the degree of transparency depends,
as explained above, on the extent and quality of the information transfer between
the authority and the client, and transparency of the procedure is unthinkable
without effective communication.
The different levels of e-government may result in different communication processes. However, in my view, it may be wrong to assume that higher levels, the expansion of eGovernment, a fully electronic or even personalised process, would create a greater sense of transparency for the clients concerned, regardless of all other factors16. After all, even the electronic publication of specific
and relevant information can improve the transparency of a given administrative
procedure to a very good level for the clients, even though the procedure will in
this case be conducted through traditional contact. Rather, I consider it to be a
valid and justifiable position - in line with the above-mentioned literature and the
results of the empirical study to be presented below - that transparency must be
created (in parallel17) in both traditional and electronic administration, and that
today's modern administrative systems have a wide and relatively free range of
tools at their disposal for this purpose.
On the other hand, it should also be taken into account that electronic
communication and administration may lose the personality that characterises the
interaction of traditional public administration processes18. This can be seen as an
advantage, since it requires less human intervention (e.g. an administrative act in
14
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Czékmann, Zs., Kiss, L. N., The Concept of E-Administration in the Hungarian Regulation, „Juridical Current”, 18(1), 2015, pp. 75-81.
16
Michel, H., E-Administration, e-Government, e-Governance and the Learning City: A typology
of Citizenship management using ICTs. „The Electronic Journal of e-Government”, 3(4), 2005, pp.
214-215.
17
Pina, V., Torres, L., Online transparency and corporate governance in Spanish governmental
agencies. „Online Information Review”, 43(4), 2019, pp. 654-660.
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Rixer, Á., 2020, op. cit., pp. 37-42.
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the context of automated decision-making) and can effectively reduce the possibility of bias or errors that are often difficult to eliminate due to human decisionmaking. Nevertheless, we must recognise that even the most advanced electronic
public administration electronic systems and software solutions are limited19, at
least in the sense that - apart from the use of artificial intelligence in this specific
context20 - they execute a defined process, are able to produce predefined outputs
for given inputs, but only with complementary solutions and the possibility of
human intervention are they really able to provide an adequate response to all the
questions, comments and actions of a client. From this perspective, e-government
solutions can increase transparency by eliminating human bias and error, enforcing requirements and fully standardising processes, but can also greatly reduce
transparency by the relative rigidity of the process that is inherent in IT systems.
The optimal interaction of these two factors can be the result of a delicate balance,
which can be addressed by an electronic process based on objective decisionmaking yet tailored to the client's interaction needs.
Finally, it should also be taken into account that, with regard to e-government services, it is expected that there will always be persons and social
groups who may be marginalised in terms of the use of these systems: those who
are more reserved, lacking IT skills or even literacy skills, may be disadvantaged
by the marginalisation of physical contact, a phenomenon that needs to be addressed with appropriate social sensitivity, otherwise for these individuals and
groups the process of public administration, e-government and even the whole
delivery of public activities may become a tangle of opaque responsibilities, obligations and procedures, which may prove to undermine, for example, their voluntary compliance with the law, ultimately21.
3. Enforcing transparency in the light of social distancing measures
related to the COVID-19 epidemic
In the previous chapter, I looked more closely at the effects of the absence
of physical contact and the rise of electronic contact on the transparency of the
public authority process. A phenomenon very similar to this context and situation,
but with a different history, has been observed in modern administrative systems
with regard to the protective government measures related to the coronavirus epidemic. In Europe and worldwide, a number of governments, anticipating the possible consequences of the spread of the coronavirus epidemic, have taken
19
Abrahams, L., E-Governance policy 1999-2009: Paths and limitations to progress. „Journal of
public administration”, 44(1), 2009, pp. 1015-1026.
20
Reis, J., Santo, P. E., Melão, N., Impacts of artificial intelligence on public administration: a
systematic literature review. In: Rocha, Á. (Eds.): 2019 14th Iberian conference on information systems and technologies (CISTI). Coimbra, IEEE, 2019. pp. 1-7.
21
Wolniak, R., Skotnicka-Zasadzień, B., Zasadzień, M., Problems of the Functioning of E-Administration in the Silesian Region of Poland from the Perspective of a Person with Disabilities. „Transylvanian Review of Administrative Sciences”, 15(57), 2019, pp. 137-145.
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measures to achieve social distancing in their social relations22.
These measures have of course affected the organisation of the public
administration and the front office activities with its clients23. For most public
administration systems, this has meant minimising physical contact, postponing
cases that could be delayed and require personal presence24, and at least partial
home working for public administration staff. Even at the time of writing this
article, this has already had an analysable impact on the transparency of the administrative procedures initiated or in progress during the pandemic, which I will
summarise in the following aspects.
On the one hand, while the transition to e-government services, electronic
public administration processes and communication was implemented in a
planned manner for the public administration systems, the emerging pandemic
situation required a rapid response from the legislator and the public administration systems. Naturally, rapid, turbulent change can undermine the transparency
of public administrations and administrative procedures for clients25, because it
is more difficult for citizens and organisations that become clients to adapt to
rapidly changing requirements.
On the other hand, it has also become apparent that, while in many respects the personalness has been lost compared to the traditional way of conducting proceedings under normal circumstances, the administrative systems was not
necessarily prepared to compensate for the disadvantages of the lack of personalness by other forms of contact26. As the public administration in all analysed
countries have huge organisational systems, adapting them to the changed requirements resulting from the above measures required very considerable resources and, above all, time. In many respects, this could have had a shock effect
on the bodies involved, which could have had the effect of severely limiting and
reducing the transparency of certain procedures in the time it took for the processes to normalise27.
Finally, it is also important to note that the challenges related to protection have in many respects already tied up, and are still tying up, the existing
capacities of public administration systems, since the situation that has arisen has
22
Farboodi, M., Jarosch, G., Shimer, R., Internal and external effects of social distancing in a pandemic. Chicago, Becker Friedman Institute, 2020, pp. 1-5.
23
Barrot, J., Grassi, B., Sauvagnat, J., 2020, op. cit., pp. 5-7.
24
For example, the postponement of procedures for the replacement of identity cards or driving
licences due to expiry, since their validity has been extended in many countries by means of legal
provisions. These are atypical activities of public authorities, but they also play an important role
for the average citizen in terms of trust in public administration and transparency.
25
Ansell, C., Sørensen, E., Torfing, J., 2020, op. cit., pp. 2-5.
26
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Crises? Lessons from Refugee Migration and the Covid‐19 Pandemic, „Public Administration Review”, 80(8), 2020, pp. 845-850.
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not necessarily allowed it, as it has created a state of emergency or a special legal
order for many states28, that, in addition to the real administrative actions and
measures taken and the reallocation of resources, the organisational system of the
public administration should also be able to provide adequate information on the
changing requirements of each type of case and to fully implement the communication aspects set out above.
4. Conclusion
Administrative procedures and the public authorities that carry them out
have to perform the functions associated with the administrative law in a constantly changing social, economic and political environment, which repeatedly
confronts them with new challenges and expectations. These changes can only be
followed by a continuous process of change-oriented development, whereby ICT
tools and infrastructure become a tool to achieve the ultimate goal of ensuring the
legality and transparency of administrative procedures.
The measures resulting from the development and maintenance of transparency can be viewed from an approach that evaluates new requirements and
conditions as a negative trend, focusing on the need for additional resources in
the operation of public administration and on the systemic nature of the changes
that are legitimately perceived when they are introduced. However, if we interpret
the transparency requirements and the new relationships and practices of public
authorities, which are being created through the implementation of digitalisation,
as drivers for the development of public administration, and if we view them as
opportunities rather than as a forced task, they can contribute to a higher degree
of compliance with the rules of administrative law implementation activities and
can be an important innovation factor in making the respective public administration systems more efficient, open and client-oriented. It is with this in mind that
the author of this article publishes this work, hoping that the findings and conclusions of this article will contribute to strengthening this approach.
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NATIONAL PRACTICES AND POLICIES

North Macedonia looking for the “best electoral geography” for the
parliamentary elections-controversies and perspectives
Professor Jeton SHASIVARI1
Abstract
The right to vote is a constitutionally guaranteed right of citizens to elect representatives and to be elected to the representative bodies of a given state. As a subjective
public right, the right to vote is a way of indirect participation of citizens in the political
life of the state. The main difference between the electoral models, which in itself is based
on the legal and political dilemma of which electoral model is best, is directly related to
the proportionality of the election results. In this regard, proportional electoral models
more reliably reflect the political mosaic of a given society within its parliamentary structure. Therefore, in the electoral literature, it is usually emphasized that the ratio between
the votes and the mandates won is provided more in the proportional electoral models
than in the majority electoral models. However, the main dilemma is related to the research question of how proportionate is the proportional electoral model and what are
the main factors that affect its proportionality. Therefore, with this paper author by explanation of the electoral system of North Macedonia, using: legal interpretive methods,
statistical and comparative methods as well as the method of simulating of the election
results with one constituency of the last five parliamentary elections in this country (2008,
2011, 2014, 2016 and 2020) held according to the proportional electoral model with six
constituencies, will focus on the specific analysis of recent requirements of small political
parties for reforming the electoral system with a single constituency, analyzing the advantages and disadvantages of such an electoral reform, taking into account the lessons
from the experiences of countries in the region such as: Kosovo and Serbia that implement this electoral system.
Keywords: election law, voting, proportionality of the electoral model, electoral
system, electoral constituencies, political scene.
JEL Classification: K16

1. Theoretical introductory approaches on electoral models and constituencies
Electoral law as a legal discipline is a part of constitutional law and its
main purpose is to realize the basic political right of citizens to elect their representatives. In this regard, the electoral model represents the specific way, technique or method of converting the votes won into representation mandates.
Therefore, the issue of electoral models is the main aspect of the electoral
1
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system because these models represent the essence and real effects of representative democracy and its institutions. The electoral model should be conceived in
such a way as to ensure a balance between the real expression of the will of the
citizens and the efficient functioning of the democratic institutions that represent
the citizens, so the selection of an electoral model represents a constitutional engineering action that has a quite powerful impact on the basic concepts of representative democracy. Given the fact that, the authentic will of the citizens cannot
be expressed to the end quantitatively, we can conclude that none of the electoral
models can be counted as an absolutely more democratic model because behind
each of them lies a certain quantitative form of expression of different interests
of citizens within a given society.
Therefore, to the question of which of the electoral models is fairer during the division of mandates, the answer should be relative because it is almost
impossible to talk about an ideal electoral model that does not manifest any weakness in its implementation in electoral practice. Thus, the most common finding
in electoral theory and practice is that there is no "super ideal electoral model",
therefore, the selection of the relevant electoral model is one of the most important issues of the electoral system of any state.
In principle and in general, in the theory and practice of elections, two
electoral models are known, namely: the majority model which is based on the
principle that the candidate or party with a plurality of votes (more than any
other) or a majority of votes (50 per cent plus one-an absolute majority) is declared the winner and the proportional model based on the principle of translating the overall votes of a party into a corresponding proportion of mandates in
an elected body. However, later, the mixed electoral model is presented as well
as some subtypes of the first two models. However, in this context it should be
emphasized that electoral models are closely related to the division of electoral
constituencies into small and large constituencies, given the number of representatives elected. Thus, small electoral constituencies are those constituencies where
a representative is elected (uninominal voting) while large electoral constituencies are those constituencies where on the basis of party lists, more representatives are elected in the representative body (plurinominal voting).
Therefore, the majority electoral model applies to both small and large
constituencies, while the proportional electoral model applies only to large constituencies. Thus, uninominal constituencies comprise a small part of the total
state territory, as well as a small part of the total population and electorate of a
given state. Whereas plurinominal constituencies include a larger part of the state
territory and a larger part of the population and electorate of a certain state or can
cover the entire territory of the state and the entire electorate in one country, if
that state is organized as a single electoral constituency2.
2
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In this context, it should be emphasized that, in comparative electoral
law, although rare, there are also electoral systems where the entire territory of
the state represents a single electoral constituency, such as Israel, Fiji, Kosovo,
Montenegro, Serbia, Faroe Islands, Netherlands, Slovakia3, and regarding the advantages and disadvantages of the entire territory of the state as a single electoral
constituency, we will focus on the following part of the paper.
2. North Macedonia and International and European standards on
electoral issues
Electoral law and democracy issues are generally not immune to International and European standards regarding electoral issues because the electoral law
of a particular state (including North Macedonia) is not regulated solely by the
constitution and national electoral laws, because International and European
guidelines and standards that aim to improve the national electoral legal framework of North Macedonia are also taken into account, although there can still be
no talk of unifying the electoral law around the world because states are sovereign
in determining their electoral system. According to the Venice Commission, the
choice of an electoral system as well as a method of mandate allocation remain
both a sensitive constitutional issue and have to be carefully considered, including
their adoption by a large consensus among political parties. While it is a sovereign
choice of any democracy to determine its appropriate electoral system, there is
the assumption that the electoral system has to reflect the will of the people. In
other words, people have to trust the chosen system and its implementation4.
In this regard, it is important to note two important documents for North
Macedonia, namely: the latest report of the European Commission for North
Macedonia from 6 October 2020 and the Venice Commission report on recurrent
challenges and problematic issues regarding election issues, in order to see if any
electoral reform is required from North Macedonia in terms of merging the six
existing constituencies into only one constituency.
In this context, concerning the political criteria the latest report of the
European Commission states that, North Macedonia continued to implement EUrelated reforms throughout the reporting period. Efforts continued to strengthen
democracy and the rule of law, including by activating existing checks and balances and through discussions and debates in key policy and legislative issues.
Opposition parties remained engaged in the Parliament and supported key issues
Realization, Proceedings, Skopje, 2002, pp. 577-578; Pajvančić Marijana, Изборно право-Electoral Law, Novi Sad, 2008, p. 231; International IDEA, Inter-Parliamentary Union and Stockholm
University, 2013, pp. 21-22.
3
See more in The Electoral Knowledge Network, Electoral Systems, Comparative Data (aceproject.org) (accessed on March 21, 2021).
4
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webforms/documents/?pdf=CDL-PI(2019)001-e (accessed on March 25, 2021).
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of common national interest, such as EU-related reforms and the NATO integration process, which North Macedonia joined in March 2020. Following the outcome of the European Council in October 2019, political parties decided in common agreement to hold early parliamentary elections on 12 April 2020. In line
with the national legislation, a technical government, with Ministers and Deputy
Ministers from the main opposition party, was appointed in January 2020. Following the outbreak of the COVID-19 pandemic, a state of emergency was declared between March and June 2020, which enabled the technical government
to rule by decree. The early parliamentary elections were postponed to July 2020.
The Office for Democratic Institutions and Human Rights at the Organization for
Security and Cooperation in Europe (OSCE/ODIHR) assessed that these elections were generally well run and the campaign was genuinely competitive, but
legal stability was undermined by substantial revisions of the legal framework
and subsequent government decrees.
During the reporting period, the Parliament improved its role as the primary forum for constructive political dialogue and fulfilled its legislative functions, including by adopting key EU-related laws. However, the significant increase of the use of fast-track procedures raises concerns and should be limited.
The Parliament operated in greater transparency and used its oversight functions,
restoring checks and balances over the executive. The Parliament dissolved in
February 2020, in anticipation of early elections, and the Speaker’s view was that
it could not reconvene. Following the July 2020 elections, the newly constituted
Parliament elected the government in August 2020. The inter-ethnic situation remained calm overall. Efforts were made to strengthen inter-ethnic relations and
to implement the Ohrid Framework Agreement, which ended the 2001 conflict
and provides the framework for preserving the multi-ethnic character of the society5.
Whereas, regarding the functioning of democratic institutions, in this Report it is emphasized that, the reporting period was marked by the historic decision to open accession negotiations with the EU and by the accession to NATO.
North Macedonia has increased its efforts and continued to deliver tangible results in implementing key EU reforms, in particular in the areas identified in the
June 2018 Council Conclusions. Efforts continued to strengthen democracy and
the rule of law, including by activating existing checks and balances and though
a broad public outreach, discussions and debates on key policy and legislative
issues.
Opposition parties remained engaged in Parliament and the main opposition party joined the technical government from January to July 2020. Due to
the COVID-19 outbreak, the President of the Republic declared a state of emergency from March until June 2020. Measures were taken to protect the citizens
5
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and contain the pandemic. Overall, the legal framework is conducive to the organization of democratic elections. Some progress was made in addressing and
implementing the recommendations of OSCE/ODIHR. Due to the COVID-19
outbreak, the early elections initially foreseen on 12 April were postponed to 15
July 2020. The comprehensive review of electoral legislation should be finalized
to address the previous and upcoming recommendations of the OSCE/ODIHR
and of the Venice Commission, in a timely and inclusive manner. The state institutions and bodies, notably the Ministry of the Interior and the State Election
Commission, should make further efforts to systematically update the voters’ list.
Following the outcome of the European Council in October 2019, all political
parties decided to hold early parliamentary elections on 12 April 2020. Due to
uncertainties posed by the COVID-19 outbreak and the announcement of the state
of emergency in March 2020, the government, supported by the political party
leaders, including the opposition, decided by decree to suspend the electoral activities.
Following protracted negotiations, an agreement was reached among the
political parties and the early elections were rescheduled for 15 July 2020. Given
the restrictions due to the COVID-19 pandemic, the OSCE/ODIHR deployed a
Special Assessment Election Mission. The team assessed that the election day
proceeded smoothly, despite technical challenges in publishing results and
longstanding issues related to the voter registration. However, the constant
changes in legislation led to uncertainties. The campaign, although negative in
tone, was genuinely competitive and participants could deliver their messages
despite the limitations due to the COVID-19 situation. The turnout was 51.34%.
The coalition of SDSM and BESA Movement obtained 46 mandates in Parliament out of 120, VMRO-DPMNE 44 mandates, DUI 15 mandates, the Alliance
for Albanians and Alternative 12 mandates, Levica 2 mandates and DPA 1 mandate. The number of women Members of Parliament dropped to 45 (37.5 %), two
less than in the previous Parliament. The elections were well administered, including by the State Election Commission (SEC), which carried out its duties
within legal deadlines, despite complications caused by the suspension of the
electoral process during the state of emergency. To ensure the stability and professionalism of the SEC, a sustainable solution should be found concerning its
composition and the length of its mandate in a transparent and inclusive manner.
Despite improvements of the voters’ list, the relevant authorities need to
make further efforts to update and harmonize all relevant databases to ensure the
continuous accuracy of the list. The legal framework supports the conduct of
democratic elections. In February 2020, substantial amendments were made to
the Electoral Code. These partially addressed previous recommendations from
the OSCE/ODIHR, in particular regarding registration of voters whose IDs expired after the announcement of the elections and extending possibilities to appeal
against campaign violations. A day prior to the dissolution of Parliament and the
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call for early elections, amendments relating to key elements of the electoral process, including constituency boundaries and the redistribution of certain responsibilities among election administration and state agencies, were passed hastily
and with limited consultation. The OSCE/ODIHR assessed that the legal stability
was undermined by substantial revisions of the Electoral Code and subsequent ad
hoc regulations enacted during the state of emergency. The reform of the electoral
legislation needs to be finalized ahead of the next election cycle to implement the
outstanding OSCE/ODIHR recommendations. These include, inter alia, the harmonization of the Electoral Code internally and with other relevant laws through
a comprehensive and inclusive review6.
On the other hand, in the following we will highlight the most important
challenges and problematic issues related to the elections in North Macedonia
identified by the Venice Commission in its October 8, 2020 report.
Regarding elections and electoral practices before and after the outbreak
of the COVID-19 Pandemic, this report states that, a number of national elections
and subnational elections scheduled for 2020 have already been postponed in Europe. Some of these have since taken place, for example the elections in Serbia,
North Macedonia, and Poland. If state authorities decide to move forward with
elections amid the pandemic crisis, special adjustments to the entire administration of elections are required to mitigate the risks to both public health and democratic elections. Not only voting and counting procedures on election day are
affected, but also recruitment and training of electoral staff, voter education, registration of voters and candidates, campaigning and post-electoral activities7.
Regarding the stability of the electoral framework, this report states that,
in many countries the electoral framework is stable and necessary amendments
are adopted well ahead of the next election, in some other state’s significant
changes to the election legislation occur frequently and late. In a number of countries (e.g., Italy, North Macedonia, Poland, Turkey) important electoral reforms
were adopted only a few months prior to recent elections in a hasty and noninclusive way, without providing an opportunity for meaningful public debate
and consultations with stakeholders8.
Regarding the voting of citizens abroad, this report emphasizes that,
while it is within the scope of the state’s own sovereignty to decide whether to
grant the right to vote to citizens residing abroad, the introduction of out-of-country voting might be considered, if not yet present. In some CoE member states,
6
Commission Staff Working Document, European Commission, North Macedonia 2020 Report,
06.10.2020, pp. 7-9, available online at: https://ec.europa.eu/neighbourhood-enlargement/sites/
near/files/north_macedonia_report_2020.pdf, (accessed on March 27, 2021).
7
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voting by citizens residing outside the country is still either prohibited or restricted to a very limited category of persons (e.g., Armenia, Malta, Ireland), or
only to those “temporarily” abroad (e.g., Denmark, Liechtenstein, North Macedonia, Serbia). In contrast to the above-mentioned countries, a number of CoE
member states stand out as examples where no restrictions to vote are imposed
on convicted citizens, regardless of the nature of the crime or the duration of the
sentence. Examples include Croatia, the Czech Republic, Denmark, Finland, Iceland, Ireland, Latvia, Lithuania, North Macedonia, Norway, Serbia, Slovenia,
Spain, Sweden and Switzerland. In Germany, courts can ban citizens who committed certain crimes from voting, but hardly ever do so. As for PR systems at
the national level, voting for citizens abroad is easy to manage since there is only
a single nation-wide constituency. If electoral systems provide for single- or
multi-member constituencies, however, it will be necessary to assign out-ofcountry voters to constituencies. Usually, voters abroad are assigned to the constituency of their last place of residence (e.g., Germany) or they have their own
out-of-country constituencies (e.g., Croatia, France, Italy, Portugal). In order to
ensure the principle of equal suffrage, special attention must be paid to an even
distribution of voters between in-country and out-of-country constituencies. This
was, for instance, a problem in North Macedonia. Furthermore, if the electoral
system allows people to vote for party lists and constituency candidates, out-ofcountry voters (and absentee voters inside the country who cast their vote outside
their constituency) may be restricted to voting for party lists only9.
Regarding the issue of including dead citizens in the voter lists and
whether copies of the voter list may be available to candidates, this report emphasizes that, presumably, the electoral registers in Albania and some other countries also include a number of deceased citizens. However, systematically removing voters aged 100 or more from the electoral registers, as it is done in Albania,
does not represent a solution, but is contrary to international standards. Also automatically excluding voters from the register if their identification documents
have expired, would not be in line with international standards. Fortunately, the
revised legislation of North Macedonia no longer contains such a provision.
There is some further discussion, however, as to whether copies of voter lists
should be available for electoral contenders (in their respective constituencies).
This is possible, inter alia, in the Ireland, Monaco, Spain and, as concerns the
basic data held by the civil registry, even in Germany. In the case of presidential
elections in North Macedonia, however, there were concerns over misuse of voters’ personal data by political parties to track and pressure voters10.
On the issue of equal opportunities for electoral contestants, in the above
report it is emphasized that, in order to ensure equality of opportunities for electoral contestants, moreover, electoral campaign expenses shall be limited to a
9

Ibid, pp. 10, 11, 42, 43.
Ibid, pp. 12, 13.
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ceiling, appropriate to the situation in the country and fixed in proportion to the
number of votes concerned. In fact, there are limits on the amount of total or
electoral expenses of parties and/or candidates in a number of European countries
(e.g., Austria, Belgium, Bulgaria, Italy, Latvia, Lithuania, North Macedonia, Portugal, San Marino, Slovenia, and Spain). However, in more than half of CoE
member states, there are no limits on the amount a party can spend. In order to
prevent increasingly high levels of election spending and to ensure equality of
opportunity, with respect for democratic participation and fundamental rights, including freedom of association and expression, it might be considered establishing by law reasonable limits to campaign expenditures, if not existent. Thanks to
national and international efforts, in a number of countries electoral law amendments have made significant improvements with regard to provisions that aim to
ensure equal campaigns opportunities for election contestants. However, in several cases, electoral campaigns are under-regulated (e.g., Cyprus, North Macedonia) or even unregulated (e.g., Austria, Norway) in the electoral law. Even more
important, however, are problems of implementation. Unfortunately, in some
elections (e.g., in Azerbaijan) there was a lack of genuine competition, and voters
were not provided with a meaningful choice due to a lack of real political debate.
While campaign coverage is sometimes regulated in detail by the electoral law
(e.g., Albania, North Macedonia), in a number of countries the provisions of the
electoral law concerning media during election campaigns are rather brief (or
non-existent). Detailed provisions, though, are often found in media laws or in
rules established by election management or media supervisory bodies. Thus, a
comprehensive analysis of the media’s role in elections should not only refer to
electoral laws, but also to other relevant regulations11.
Finally, regarding the secrecy of the ballot and family voting, this report
emphasizes that, in order to secure the vote’s secrecy, the voter should be alone
in the voting booth. Only if the voter needs assistance are exceptions to be allowed by law (“assisted voting”). Not acceptable is so-called family voting,
which was once common in the former Soviet Union and in Eastern Europe.
Though it is nowadays prohibited by law, in practice, family voting or group voting is sometimes still tolerated. Electoral observers witnessed instances of family
and group voting, inter alia, in Albania, Latvia, Lithuania, North Macedonia, Poland, and, to a large extent, in Kosovo12.
When it comes to international standards, it is worth mentioning the
seven OSCE-ODIHR priority recommendations regarding democratic elections
in North Macedonia highlighted in the report of 2 October 2020 on the early parliamentary elections of 15 July 2020 as follows:
1. The Electoral Code should be comprehensively reviewed in order to
harmonize it internally and with other relevant laws, to bring it in line with OSCE
11
12

Ibid, pp. 23, 24, 26.
Ibid, p. 34.
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commitments, international obligations and good practice. The revision should
be done in a public procedure, after a broadly inclusive consultation process and
sufficiently in advance of the next elections in order to guarantee legal certainty.
2. To ensure the stability and professionalism of the election administration, the tenure of the State Election Commissioners’ mandate should be clearly
stipulated by the Electoral Code. The Code should also provide for a clear and
transparent procedure of nomination and appointment of electoral commissioners.
3. In order to ensure a comprehensive regulatory framework, the Election
Code should be revised to clarify and consolidate permanent detailed instructions
on voter registration procedures. Requirements in the Code should correspond to
the functionality of the central population register.
4. The State Commission for the Prevention of Corruption and the State
Audit Office should be provided with adequate human and financial resources to
effectively carry out their mandate during the electoral period.
5. Regulations on paid political advertisements in the media should be
reconsidered, in order to allow unimpeded access to the media on a non-discriminatory basis.
6. In order to guarantee political independence, the public broadcaster
should undergo a series of reforms, including changing the procedure for selection and appointment of the members of the Programmatic Council, and reducing
its dependence on the state budget. Further reforms of the public broadcaster
should aim at improving the quality of content produced in-house, including investigatory and analytical journalism, and
7. The legal framework should be reviewed to eliminate undue restrictions on the right to lodge electoral complaints and appeals in order to provide for effective legal remedies13.
In this regard, the optimism of the Prime Minister Zaev regarding the
implementation of these recommendations should be mentioned. Namely, Prime
Minister Zoran Zaev is convinced that the OSCE-ODIHR recommendations and
everything else related to the local elections will be adopted by October, and he
hopes that an agreement will be reached on an electoral model for the parliamentary elections. He notes that, there is enough time, the elections are in the second
half of October, but an hour soon we need to complete the OSCE-ODIHR recommendations and everything related to the local elections, and he hopes that a
solution will be found for the election model for the next regular parliamentary
elections14.
13
OSCE-ODIHR, Special Election Assessment Mission Final Report, Early Parliamentary Elections of 15 July 2020 in North Macedonia, Warsaw, 2 October 2020, pp. 31-32, available online at:
https://www.osce.org/files/f/documents/b/e/465648_0.pdf (accessed on April 4, 2021).
14
Zaev: OSCE-ODIHR recommendations and everything related to them will be finalized before
the local elections, Free Print, 05.04.2021, available online at: https://www.sloboden pecat.mk/en/
zaev-pred-lokalnite-izbori-ke-bidat-zaokruzheni-preporakite-na-obse-odihr-i-se-shto-se-odnesuva
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However, this optimism of Prime Minister Zaev seems to be related to
the recent request of small political parties to merge the six existing constituencies into only one electoral constituency for parliamentary elections. In this regard, during March this year, small political parties such as: Democratic Alliance,
VMRO-People's Party, Liberal Democrats and the left party Levica came together to formally present the proposed amendments to the Electoral Code of
North Macedonia which provides for the abolition of the six existing constituencies in favor of a single constituency for the parliamentary elections15.
However, what should be emphasized here is the fact that none of the
International or European recommendations presented above require or recommend such an electoral reform in terms of merging the six existing constituencies
into only one constituency.
3. National constitutional and legal aspects of the functioning of the
current electoral model of North Macedonia for parliamentary elections
Regarding the constitutional aspects of the elections in North Macedonia,
it should be noted that the Constitution of North Macedonia with some of its provisions regulates some important issues. In this context, according to article 2 of
the Constitution, sovereignty in the Republic of North Macedonia derives from
the citizens and belongs to the citizens. The citizens of the Republic of North
Macedonia exercise their authority through democratically elected Representatives, through referendum and through other forms of direct expression. Article 8
of the Constitution stipulates that the fundamental values of the constitutional
order are, among others, the rule of law; the separation of state powers into legislative, executive and judicial; and political pluralism and free, direct and democratic elections. According to Article 9 of the Constitution, citizens of North
Macedonia are equal in their freedoms and rights, regardless of sex, race, skin
color, national and social origin, political and religious beliefs, property and social status. All citizens are equal before the Constitution and law. Whereas, according to Article 22 of the Constitution, every citizen on reaching 18 years of
age acquires the right to vote. The right to vote is equal, universal and direct, and
is exercised at free elections by secret ballot16.
Regarding the legal aspects of elections in North Macedonia, and in particular the equal right to vote and the electoral model, we will focus on the legal
provisions of Articles 3 and 4 of the Electoral Code of 2006 (supplemented and
-na-niv/, (accessed on April 6, 2021).
15
North Macedonia’s Marginalized Smaller Parties Again Demand Electoral Reform, Balkan Insight, 05.03.2021, available online at: https://balkaninsight.com/2021/03/05/north-macedoniasmarginalised-smaller-parties-again-demand-electoral-reform/, (accessed on March 31, 2021).
16
Articles 2, 8, 9 and 22 of the Constitution of the Republic of North Macedonia, available online
at https://www.sobranie.mk/the-constitution-of-the-republic-of-macedonia-ns_article-constitution
of-the-republic-of-north-macedonia.nspx (accessed on April 3, 2021).
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amended several times), which provide that, the President of the Republic, the
Members of Parliament, the Members of Councils and the Mayor of the municipality shall be elected at general, direct, and free elections, in secret ballot. No
voter can be held accountable for their vote, nor required to say who he/she voted
for or why he/she did not vote. The election of the President of the Republic shall
be conducted on the territory of the Republic and in the diplomatic-consular offices of the Republic in Europe and Africa, North and South America and Australia and Asia, as a single electoral district, according to the majoritarian model.
In the Parliament of the Republic, 120 to 123 Members of Parliament shall be
elected, 120 of whom shall be elected under the proportional model, whereby the
territory of the Republic of Macedonia shall be divided into six electoral constituencies that are determined with this Code and 20 MPs elected from each of these
electoral districts, whereas 3 MPs shall be elected under the proportional model
from the single electoral district covering Europe, Africa, North and South America, Australia and Asia. The first MP from the electoral constituency which covers
Europe, Africa, North and South America, Australia and Asia shall be considered
elected if the MP list of candidates has won at least the same number of votes as
the smallest number of votes with which an MP was elected in the electoral constituencies in the Republic of North Macedonia in the last parliamentary elections. The second MP from the electoral constituency which covers Europe, Africa, North and South America, Australia and Asia shall be considered elected if
the MP list of candidates has won twice as many votes as the smallest number of
votes with which an MP was elected in the electoral constituencies in the Republic, in the last parliamentary elections in Republic of North Macedonia. The third
MP from the electoral constituency which covers Europe, Africa, North and
South America, Australia and Asia shall be considered elected if the MP list of
candidates has won three times as many votes as the smallest number of votes
with which an MP was elected in the electoral constituencies in the Republic, in
the last parliamentary elections in Republic of North Macedonia. Should none of
the lists of MPs from the electoral constituency which covers Europe, Africa,
North and South America, Australia and Asia obtain the required number of votes
prescribed in this Code, not a single MP shall be elected. In the electoral constituencies in the Republic of North Macedonia, the maximum deviation of the number of voters cannot be greater than -5% to +5% of the average number of voters
per electoral constituency. The election of members of councils shall be conducted on the territory of the municipality or the City of Skopje under the proportional representation system. The election of Mayor shall be conducted on the
territory of the municipality or the City of Skopje, under the majoritarian system17.

17

Articles 3 and 4 of the Electoral Code of the Republic of North Macedonia-Consolidated Version,
available online at https://drive.google.com/file/d/1GxwPjqFYV3t4zWLYvyjAgjodwiitjqJh/view,
(accessed on April 4, 2021).
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In this regard, when talking about the constitutional aspects of the Electoral Code of North Macedonia, it should be noted that this code, in its entirety
or some of its legal provisions, have so far been challenged several times before
the Constitutional Court of North Macedonia, with various reasons, such as, that
the electoral model of North Macedonia is not based on democratic principles;
that the state power has no constitutional and popular legitimacy; that the maximum deviation of the number of voters cannot be greater than -5% to +5 % of the
average number of voters per electoral constituency has no constitutional basis;
and that the extension of domestic electoral law with the establishment of overseas constituencies violates the sovereign rights of other states, but such initiatives have been rejected by the Constitutional Court as unfounded.
When it comes to the constitutionality of the Electoral Code of North
Macedonia, for principled reasons during analysis, in the following, some of the
most important decisions of the Constitutional Court will be presented, by which
this court has refused to assess the constitutionality of this electoral code.
Thus, with the decision of the Constitutional Court of 11 April 2012, this
court rejected as unfounded the initiative to assess the constitutionality of the
Electoral Code as a whole, which claimed that the legislator enables minority rule
over the majority because small political parties have not won any MPs with over
105,000 votes won, while the ruling parties have won MPs with only about 8,000
votes won. In this regard, in this decision of the Constitutional Court, according
to its constitutional legal analysis, it is emphasized that, based on the stated constitutional provisions, the analysis of the Electoral Code, as opposed to the allegations in the initiative, the Court finds that they are unfounded. This is due to
the fact that, having in mind the content of the Electoral Code, according to the
Court, it consistently respects the right to vote, the principle of equal rights to
vote as well as the technique of exercising that right in practice. The fact that the
submitter of the initiative, starting from the negative effects of the mathematical
calculation of the established election model in North Macedonia, finds a violation of the constitutional provisions and proposes a change of the established
model, cannot be grounds for expressing doubt from a constitutional point of view
that the disputed Electoral Code is in accordance with the Constitution. Thereby,
whether a certain election model has more or less negative effects on the mathematical calculation after the elections in one election period depends on the turnout of the citizens, the number of political parties, coalition of political parties,
and that is not an issue for which the Constitutional Court, but is a matter for the
legislature to the extent that such effects do not violate the constitutional guarantees in the field of civil and political rights set out in the Constitution. Hence,
according to the Court, the legislator has the right to determine the electoral
model, respecting the constitutional guarantees of the right to vote, the principle
of equality, the principle of political pluralism and free and democratic elections,
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as well as the accepted electoral models in the states18.
On the other hand, in another decision of the Constitutional Court of 18
May 2011, this court rejected as unfounded the initiative to assess the constitutionality of some legal provisions of the Electoral Code which claimed that the
maximum deviation of the number of voters which can not be greater than -5%
to +5% of the average number of voters per electoral constituency has no constitutional basis due to the fact that constituency 6 had 327,479 voters, i.e. + 7.3%
of the average number of voters in the constituency and this situation exceeded
the legal range and was a violation of the constitutional category of equal voting
rights of citizens, i.e. equal value of each vote, so this meant a devaluation of the
weight and value of citizens' votes. In this regard, in this decision of the Constitutional Court, according to its constitutional legal analysis, it is emphasized that,
equal right to vote is an expression of the principle of equality of citizens before
the law and is exercised throughout the electoral system. However, the Court
points out that the equality of the right to vote cannot be understood with mathematical rigor given the various factors, but it must be approximately equal, so that
in fact the law itself determines a certain range of difference.
With regard to this issue, in constructing the legal opinion, the Court also
took into account the Code of Conduct for Election Issues of 2002 of the Venice
Commission, where item 2 stipulates that, equal voting power, where elections
are not held in one constituency, requires that the boundaries of constituencies to
be determined so that the mandates in the lower house in which the people are
represented are evenly distributed among the constituencies, in accordance with
special allocation criteria, such as: the number of inhabitants in the constituency;
the number of citizens living in that constituency (including minors), the number
of registered voters, and if possible, the number of persons actually voting. It is
possible to envisage an appropriate combination of these criteria.
The same rules apply to both regional and local elections. In case this
principle is not respected, we are faced with what is called electoral geometry
(geography), which occurs either in the form of active electoral geometry, namely
the distribution of mandates that causes inequality in representation when it is
applied, or again in the form of passive election geometry, which arises from the
long-term retention of unchanged territorial distribution of mandates and constituencies. This Code of the Venice Commission also provides that the boundaries
of constituencies may be determined on the basis of geographical criteria and
administrative or historical boundaries, which often depend on the geographical
ones, with the maximum permissible deviation from the accepted criterion of distribution being accepted which depends on the individual case, although it should
rarely exceed 10%, and never more than 15%, except in really exceptional cir-

18
For more see the Constitutional Court Decision of April 11, 2012, У.бр. 2/12-0-0, available online at: http://ustavensud.mk/?p=10741, (accessed on April 7, 2021).
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cumstances (such as a demographically weak administrative unit of the same importance as others with at least one representative in the lower house, or a concentration of certain ethnic community). Therefore, according to the Court, the
established range "maximum from minus 5% to plus 5%", set out in the Electoral
Code is not contrary to the constitutional categories of equal right to vote and
their right to participate in the performance of public functions.
This is especially true given the fact that the particular deviation is within
the limits of the reasonableness of social, objective and European standards for
the principle of proportional representation as a whole. Therefore, the determined
deviation does not constitute a violation of the principle of equality of the right
to vote. With regard to the allegations in the initiative that the identified constituencies differed in the total number of voters, the Court found that mathematical
equality could not really exist. This is because this category is variable, given the
fact that in a certain period of time a certain number of voters die, and a certain
number gain the right to vote or due to migration changes. For these reasons, it is
necessary to regularly update the voter list, which at a certain time distance it
seems from the competent institutions. Hence, the request for mathematical
equality in the number of votes in each constituency cannot be accepted, due to
which, according to the Court, the determined legal range in the constituencies
the number of voters to deviate from at least -5% to plus +5% in relation to the
average number of voters in the constituency, it does not violate the constitutionally guaranteed principle of equality of the right to vote19.
When we are on this issue it is worth mentioning that, on March 21, 2020,
the Government of North Macedonia adopted a Decree with the force of law on
issues related to the electoral process, where Article 1 of this Decree stipulates
that: “This Decree regulates issues related to the electoral process, amends and
supplements the Electoral Code and determines the issue of application of provisions of the laws related to the election process". Article 2 extends the mandate
of the members of the State Election Commission. Article 3 determines the termination of election activities related to the elections scheduled for April 12,
2020, in Article 4 prescribes an obligation for the State Election Commission to
keep the existing election documentation until the resumption of the elections.
According to Article 5 the election activities will continue from the day of the
cessation of the state of emergency. Article 6 prescribes an obligation for the State
Election Commission to prepare a revised election schedule actions one day after
the cessation of the state of emergency. Article 7 stipulates non-application of
Articles 8-a, 75-d, 75-e and 84-a of the Electoral Code until the cessation of the
state of emergency, Article 8 prescribes non-application of Article 34 of the Law
on Prevention of Corruption and Conflict of Interest until the cessation of the
state of emergency and according to Article 9, this Decree shall enter into force
19
For more see the Constitutional Court Decision of May 18, 2011, У.бр. 61/11-0-0, available
online at: http://ustavensud.mk/?p=10525, (accessed on April 8, 2021).
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on the day of its publication in the "Official Gazette of North Macedonia"20. On
June 10, 2020, the Government adopted a Decree with the force of law amending
the above Decree adopted on March 21, 2020 by prescribing obligations for the
Ministry of Interior, the basic courts, the Registry Office, the body responsible
for the execution of sanctions, the State Election Commission, the State Statistical
Office, as well as the Ministry of Health in connection with the preparation of the
remaining election activities related to the parliamentary elections.
Regarding the assessment of the constitutionality of these decrees, the
Constitutional Court on 14 May and July 8, 2020 decided not to initiate a procedure for assessing the constitutionality of the Decree with the force of law on
issues related to the election process.
The explanation of these decisions of the Court states that, in the specific
case, the Government with this decree terminated all election activities for conducting the elections for Members of Parliament scheduled for April 12, 2020,
counted from the day of entry into force of this Decree (March 21, 2020), with
the determination that the election activities will continue from the day of the
cessation of the state of emergency. Thereby, it is determined that all election
activities undertaken in accordance with the provisions of the Electoral Code until
the day of entry into force of this decree, are considered valid and the State Election Commission is obliged to announce within one day from the date of termination of the state of emergency on its website revised schedule for continuation
of election activities. Given this factual and legal situation, it follows that the
Government, guided by its constitutional powers, in conditions of a state of emergency that has been declared throughout the Republic to prevent the introduction,
spread and management of COVID-19, and in accordance with this pandemic
declared by the World Health Organization as a new type of virus that has spread
to all continents and has invaded the territory of North Macedonia, reasonably
assessed that the previously scheduled parliamentary elections on April 12, 2020,
during the state of emergency, can not be held, due to which the electoral activities for conducting the elections must be interrupted for the period of the state of
emergency and continue after its termination, within the legally determined deadlines, when conditions for their uninterrupted holding will be created. It is indisputable that the interruption of the election activities is closely related, i.e. caused
by the reason for declaring a state of emergency, which is COVID-19, which
means that it is in line with the reason for the state of emergency and lasts until
the end of the state of emergency. Therefore, this measure has a legitimate goal,
social justification, it is reasonable, and proportionate to the goal that is to be
achieved, and that is the return to a regular state. Hence, in conditions when the
Parliament is dissolved and parliamentary elections are called, and a state of
20
For more on this Decree see the official website of the Government, available online at:
https://vlada.mk/sites/default/files/dokumenti/Uredbi_Covid19/25_Sednica_21-03-2020/sednica_
25_21.03.2020_uredba_so_zakonska_sila_za_prashanja_povrzani_so_izboren_proces.pdf, (accessed on April 9, 2021).
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emergency is additionally declared on the territory of North Macedonia, the Court
finds that the Government, by adopting this decree, did not suspend the Parliament but acted in accordance with its constitutional powers, in conditions of
emergency, which did not violate the constitutional provisions. Therefore, the
Court found that the question of the constitutionality of this decree could not be
raised21.
From the independence of North Macedonia until today, 10 cycles of parliamentary elections have been organized, in the years: 1990, 1994, 1998, 2002,
2006 as well as the early parliamentary elections of 2008, 2011, 2014, 2016 and
2020, which were held as a result of the dissolution of Parliament, in which case
all electoral models were implemented: the majority model, the mixed model and
the proportional model (D'Hondt method). The parliamentary elections of 1990
and 1994 were held as uninominal elections based on the principle: one MP was
elected in one electoral constituency. In these elections the electoral model of
absolute or relative majority was applied, respectively in the first round for MP
the candidate who won the absolute majority of votes was elected and, if this did
not happen then the elections continued in the second round only for those candidates who in the first round, they won at least 7% of the votes from the electorate, so in this round the candidate who won the relative majority of votes was
elected. In the 1998 elections the absolute dominance of the majority electoral
model was abandoned and the mixed system was incorporated: 85 MPs on the
basis of the majority model (in 85 constituencies) and 35 MPs on the basis of the
proportional model (the whole state as one electoral constituency). From the 2002
parliamentary elections onwards, for the first time a purely proportional model
(according to D’Hondt's method) was incorporated with the division of state territory into 6 electoral constituencies where 20 MPs are elected with closed candidate lists in each constituency. The same model was applied in the parliamentary elections of 2006, 2008, 2011, 2014, 2016 and 202022.
As noted above, the election process in North Macedonia is regulated by
the Electoral Code of 2006 (supplemented and amended several times) which incorporates legal provisions for all types of elections: parliamentary, local and
presidential. The bodies for conducting the elections are: State Election Commission (SEC); municipal election commissions and election councils. In recent
years, the way SEC members are elected has undergone several changes. Thus,
in the 2016 parliamentary elections and the 2017 local elections, the SEC members were elected according to the 2015 Pržino Agreement, i.e., 3 professional
members through a public competition, while 6 other members according to the
political composition of the Parliament, with a 5-year term. However, even
though they had a 5-year term, they were forced to resign, due to public pressure,
21
For more on the Decision of the Constitutional Court see on the official website of the Court,
available online at: http://ustavensud.mk/?p=19671, (accessed on April 10, 2021).
22
See more on the website of the State Election Commission, available online at: https://www.sec.
mk/english/, (accessed on April 11, 2021).
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after US Ambassador Mr. Jess Bailey revealed that they had given themselves
large rewards and large sums for travel and other expenses. In July 2018, a new
amendment to the Electoral Code was implemented, with the consent of the political parties in Parliament, where the president of the SEC instead of being
elected by professionals, according to this change, is now elected by the main
opposition party. So, with this latest change, the SEC, instead of being an electoral body with a mixed composition, i.e., professional and political, again took
the form of a political body which consists of the main parties in the Parliament23.
In addition, amendments were made in February 2020. According to the
supplements to Article 26, the SEC now has a total of seven members: a president,
a vice president, and five members of the commission. The President, the Vice
President and the members of the SEC shall be elected within 30 days from the
date of entry into force of this Law for a period of 6 months. The conditions to be
met by the members of the SEC are stipulated in the amendments to Article 27 of
the Electoral Code, according to which, a person can be elected to these positions
if he/she is a citizen of the Republic of North Macedonia who permanently resides
in the country, has completed higher education and has at least eight years of
work experience, and is not affiliated to any party. The Parliament announces the
call for election of the president, vice president, and members of the SEC in the
“Official Gazette”, as well as in the daily press. The call is open for eight days
from the day of its publication in the “Official Gazette”. The procedure for the
election of members is prepared and implemented by the Parliamentary Committee on Election and Appointment Issues. This Committee prepares a draft list of
registered candidates and submits it to the Parliament. Among the candidates on
the draft list, the opposition proposes a president and two members, while the
ruling parties propose a vice president and three members. All members are
elected by a two-thirds majority of the total number of MPs. Article 28 of the
Electoral Code was also amended, introducing new conditions for the termination
of the mandate of the SEC members. According to the latest changes, termination
can occur:
● by force of law;
● at their personal request;
● due to negligent performance and unprofessional conduct;
● due to fulfilling the conditions for retirement as stipulated by law;
● due to death; and
● if sentenced to more than six months of imprisonment. With a twothirds majority regarding the total number of members, the SEC may submit a
proposal to the Committee of Election and Appointment Issues of the Parliament
on the dismissal of any of its members due to negligent performance and unprofessional conduct. Article 29, which refers to the deadline for proposing members
23

See more in Jeton Shasivari, E drejta kushtetuese-Constitutional Law, Furkan ISM, Skopje, 2020,
p. 311; website of the State Election Commission, available online at: https://www.sec.mk/ english/,
(accessed on April 11, 2021).
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of the SEC, was also amended. In accordance with this article, the President of
the Parliament informs the political parties within three days to submit their proposals on the president and two members (for the opposition), i.e., the vice president and three members of the SEC (for the ruling parties). If the opposition and
the ruling parties do not exercise the right to nominate candidates, the candidates
will be nominated by the Committee for Election and Appointments Issues of the
Parliament24.
4. What electoral geography does North Macedonia need: lessons
from Kosovo and Serbia
According to a survey conducted in December 2019 in North Macedonia,
almost half (46.6%) of respondents think that there is a need to reform the electoral system with one constituency, instead of the six existing constituencies.
Also, almost half of the respondents think that open candidate lists should be incorporated in North Macedonia, while 31% of the respondents think that such a
reform is not necessary25.
In this regard, to see the eventual effects of the electoral geography reform in North Macedonia by merging the six existing constituencies into a single
constituency, through ten tabular presentation we will firstly simulate and calculate the election results of the previous five parliamentary elections with six constituencies (2008, 2011, 2014, 2016 and 2020) into a single constituency, by collecting the votes of each political party from the six constituencies throughout the
territory of North Macedonia, and then, through the D'Hondt method, 120 parliamentary mandates without any electoral threshold, will be distributed to the political parties that would be awarded from the only constituency in the country,
based on their total votes, whereby such distribution of the received parliamentary
mandates will be further compared with their actual distribution and secondly, we
will see what are the experiences of countries in the region that implement the
electoral model with only a single constituency such as: Kosovo and Serbia, in
order to ascertain the strengths and weaknesses of this electoral model.

24
Articles 26, 27, 28 and 29 of the Electoral Code of the Republic of North Macedonia-Consolidated Version, available online at: https://drive.google.com/file/d/1GxwPjqFYV3t4zWLYvyjAgj
odwiitjqJh/view, (accessed on April 12, 2021).
25
See more in: Aleksandar Krzalovski; Fanija Ivanovska, Macedonian Center for International Cooperation (MCIC), Institute for Democracy Societas Civilis (IDSCS), Гласачки ставови и
перцепции за актуелни политички случувања-ставови на јавноста - Voting views and perceptions of current political developments - public views, Skopje, December 2019, p. 12, available
online at: https://www.mcms.mk/images/docs/2019/Glasachki_stavovi_i_percepcii_za_aktuelnite
_sluchuvanja.pdf (accessed on April 13, 2021).
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Table 1: Official results of the 2008 parliamentary elections with six constituencies26
Political parties and coaTotal votes
Percentage of
Number of
litions
votes
mandates won
For a better Macedonia
481.501
48.78%
63
(VMRO-DPMNE and others)
SUN. Coalition for Europe
233.284
23.64%
27
(SDSM and others)
DUI
126.522
12.82%
18
DPA
81.557
8.26%
11
Party for a European Fu14.474
1.47%
1
ture
Table 2: Simulation of 2008 parliamentary election results with only one constituency
Political parties and coalitions
Total
PercentNumber of
votes
age of
mandates to
votes
be won
For a better Macedonia (VMRODPMNE and others)
SUN. Coalition for Europe (SDSM and
others)
DUI

4
81.501
2
33.284
1
8

30

1

16

8

10

1

1

.26%
1

4.474

2
2.82%

1.557
Party for a European Future

63

3.64%

26.522
DPA

4
8.78%

.47%

Through the comparative analysis of the parliamentary election results of
2008, if we had only one constituency then again it would be the same five political parties or coalitions that would win mandates; only with the difference that,
the second party SDSM and others would win three additional mandates, while
the Democratic Union for Integration (DUI) as the third political party would lose
two mandates, while the Democratic Party of Albanians (DPA) as the fourth party
would lose one mandate.

26
State Election Commission, Report on the Parliamentary Elections 2008, June 2008, available
online at: https://izbornaarhiva.mk/#e-2008-parliamentary, (accessed on April 15, 2021).
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Table 3: Official results of the 2011 parliamentary elections with six domestic constituencies27
Political parties and
Total votes
Percentage of
Number of mancoalitions
votes
dates won
VMRO-DPMNE and
438.138
38.98%
53
others
SDSM and others
368.496
32.78%
42
DUI
115.092
10.24%
15
DPA
66.315
5.90%
8
National Democratic
29.996
2.67%
2
Revival
VMRO-People's Party
28.217
2.51%
0
New Democracy
19.958
1.78%
0
United for Macedonia
17.081
1.52%
0
Liberal Democratic
16.551
1.47%
0
Party
Dignity
8.837
0.79%
0
Table 4: Simulation of 2011 parliamentary election results with only one constituency
Political parties and
Total votes
Percentage of
Number of mancoalitions
votes
dates to be won
VMRO-DPMNE and
438.138
38.98%
49
others
SDSM and others
368.496
32.78%
41
DUI
115.092
10.24%
12
DPA
66.315
5.90%
7
National Democratic
29.996
2.67%
3
Revival
VMRO-People's Party
28.217
2.51%
3
New Democracy
19.958
1.78%
2
United for Macedonia
17.081
1.52%
1
Liberal Democratic
16.551
1.47%
1
Party
Dignity
8.837
0.79%
1

Through the comparative analysis of the parliamentary election results of
2011, if we had only one constituency then a total of ten political parties or coalitions would win mandates, instead of the five political parties or coalitions that
won mandates with six constituencies, respectively in the Parliament would also
be included: VMRO-People's Party with three mandates, New Democracy with
two mandates, United for Macedonia with one mandate, Liberal Democratic
Party with one mandate and Dignity with one mandate. Also, the first party or
winning coalition of VMRO-DPMNE and others would lose four mandates,
27
State Election Commission, Report on the Parliamentary Elections 2011, June 2011, available
online at: https://izbornaarhiva.mk/#e-2011-parliamentary, (accessed on April 16, 2021).
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while the second party SDSM and others would lose one mandate, while the
Democratic Union for Integration (DUI) as the third political party would lose
three mandates, and the Democratic Party of Albanians (DPA) as the fourth party
would lose one mandate. On the other hand, the National Democratic Revival
would win one more mandate.
Table 5: Official results of the 2014 parliamentary elections with six domestic constituencies28
Political parties and
Total votes
Percentage of
Number of mancoalitions
votes
dates won
VMRO-DPMNE and
481.615
42.97%
58
others
SDSM and others
283.955
25.34%
34
DUI
153.646
13.71%
19
DPA
66.393
5.92%
7
Civic option for
31.610
2.82%
1
Macedonia
National Democratic
17.783
1.59%
1
Revival
VMRO-People's
16.772
1.50%
0
Party
Coalition for Positive
10.566
0.94%
0
Macedonia
Dignity
9.265
0.83%
0
Table 6: Simulation of 2014 parliamentary election results with only one constituency
Political parties and
Total votes
Percentage of
Number of mancoalitions
votes
dates to be won
VMRO-DPMNE and
481.615
42.97%
55
others
SDSM and others
283.955
25.34%
33
DUI
153.646
13.71%
17
DPA
66.393
5.92%
7
Civic option for Mac31.610
2.82%
3
edonia
National Democratic
17.783
1.59%
2
Revival
VMRO-People's
16.772
1.50%
1
Party
Coalition for Positive
10.566
0.94%
1
Macedonia
Dignity
9.265
0.83%
1

Through the comparative analysis of the parliamentary election results of
28
State Election Commission, Report on the Parliamentary Elections 2014, May 2014, available
online at: https://izbornaarhiva.mk/#e-2014-parliamentary, (accessed on April 17, 2021).
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2014, if we had only one constituency then a total of nine political parties or
coalitions would win mandates, instead of the six political parties or coalitions
that won mandates with six constituencies, respectively in the Parliament would
also be included: VMRO-People's Party with one mandate, Coalition for Positive
Macedonia with one mandate and Dignity with one mandate. Also, the first party
or winning coalition of VMRO-DPMNE and others would lose three mandates,
while the second party SDSM and others would lose one mandate, while the
Democratic Union for Integration (DUI) as the third political party would lose
two mandates, and on the other hand, Civic option for Macedonia would win two
more mandates and National Democratic Revival would win one more mandate.
Table 7: Official results of the 2016 parliamentary elections with six constituencies29
Political parties and
Total votes
Percentage of
Number of mancoalitions
votes
dates won
VMRO-DPMNE and
454.577
38.14%
51
others
SDSM and others
436.981
36.66%
49
DUI
86.796
7.28%
10
Besa Movement
57.868
4.86%
5
Alliance for Albanians
35.121
2.95%
3
DPA
30.964
2.60%
2
VMRO for Macedonia
24.524
2.06%
0
LEFT
12.120
1.02%
0
Coalition for Change
10.028
0.84%
0
and Justice
Table 8: Simulation of 2016 parliamentary election results with only one constituency
Political parties and
Total votes
Percentage of
Number of mancoalitions
votes
dates to be won
VMRO-DPMNE and
454.577
38.14%
48
others
SDSM and others
436.981
36.66%
47
DUI
86.796
7.28%
9
BESA Movement
57.868
4.86%
6
Alliance for Albanians
35.121
2.95%
3
DPA
30.964
2.60%
3
VMRO for Macedonia
24.524
2.06%
2
LEFT
12.120
1.02%
1
Coalition for Change
10.028
0.84%
1
and Justice

Through the comparative analysis of the parliamentary election results of
29
State Election Commission, Report on the Parliamentary Elections 2016, December 2016, available online at: https://izbornaarhiva.mk/#e-2016-parliamentary, (accessed on April 18, 2021).
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2016, if we had only one constituency then a total of nine political parties or
coalitions would win mandates, instead of the six political parties or coalitions
that won mandates with six constituencies, respectively in the Parliament would
also be included: VMRO for Macedonia with two mandates, LEFT with one mandate and Coalition for Change and Justice with one mandate. Also, the first party
or winning coalition of VMRO-DPMNE and others would lose three mandates,
while the second party SDSM and others would lose two mandates, while the
Democratic Union for Integration (DUI) as the third political party would lose
one mandate, and on the other hand, BESA Movement and DPA would win one
more mandate.
Through the comparative analysis of the latest parliamentary election results of 2020, if we had only one constituency then a total of seven political parties or coalitions would win mandates, instead of the six political parties or coalitions that won mandates with six constituencies, respectively in the Parliament
would also be included Integra with one mandate, while the first party or winning
coalition of SDSM, BESA and others; the second party VMRO-DPMNE and others; the third party Democratic Union for Integration (DUI) and the fourth party
(coalition) Alliance for Albanians-Alternative would lose by one mandate, and
LEVICA as the fifth party would win three more mandates.
As a general conclusion from the simulations of the above election results
with only one constituency it can be seen that, none of the winning parties would
lose its winning position as the first winning party of the elections; in the vast
majority of these simulations, the first three political parties would lose at least
one to four mandates; the number of political parties that would win at least one
mandate would increase; the number of political parties to be represented in the
Parliament also will increase; small political parties would be determined to run
in the elections alone, rather than being part of coalitions with the two largest
political parties, SDSM and VMRO-DPMNE and there would be a more pronounced pluralism of the political scene in North Macedonia, but it cannot be said
that all these impacts would automatically change the policy-making in the country.
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Table 9: Official results of the latest 2020 parliamentary elections with six constituencies30
Political parties and coalitions
Total
Percentage Number of
votes
of votes
mandates
won
Coalition We Can (SDSM, BESA and others)
3
35.
46
27.408
89%
Coalition Renewal of Macedonia (VMRO3
34.
44
DPMNE and others)
15.344
57%
DUI
1
11.
15
04.699
48%
Alliance for Albanians - Alternative
8
8.9
12
1.620
5%
LEVICA
3
4.1
2
7.426
0%
DPA
1
1.5
1
3.930
3%
Integra
1
1.3
0
2.291
5%
Table 10: Simulation of 2020 parliamentary election results with only one constituency
Political parties and coalitions Total votes
Percentage
Number of manof votes
dates to be won
Coalition We Can (SDSM,
32
35.8
45
BESA and others)
7.408
9%
Coalition Renewal of Macedo31
34.5
43
nia (VMRO-DPMNE and oth5.344
7%
ers)
DUI
10
11.4
14
4.699
8%
Alliance for Albanians - Alter81.
8.95
11
native
620
%
LEVICA
37.
4.10
5
426
%
DPA
13.
1.53
1
930
%
Integra
12.
1.35
1
291
%

Also, the simulation of the parliamentary election results of the last five
cycles with one constituency regarding the number of Albanian MPs, shows that,
only in the 2016 parliamentary elections their number would increase by one
30

State Election Commission, Report on the Parliamentary Elections 2020, July 2020, available
online at https://drive.google.com/file/d/1qV3JNn2pIZKaqd9UUSPGAh9qcWiLaww9/view, (accessed on April 18, 2021).
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mandate (from 20 to 21); while in other parliamentary elections this number
would decrease as follows: in the 2008 parliamentary elections from 29 to 26
Albanian MPs (3 less); in the 2011 parliamentary elections from 25 to 22 Albanian MPs (3 less); in the 2014 parliamentary elections from 26 to 24 Albanian
MPs (2 less) and in the last parliamentary elections of 2020 from 28 to 26 Albanian MPs (2 less) which is problematic for multiethnic states like North Macedonia, especially due to the fact that equitable representation of persons belonging
to all communities in public bodies at all levels and in other areas of public life
represents a very important value of the constitutional order of North Macedonia.
On the other hand, when it comes to the experiences of the countries of
the region such as Kosovo and Serbia that apply the electoral model where the
entire territory of the state is a single electoral constituency, it should be emphasized that in these countries there are increased demands for electoral reforms in
terms of incorporating more electoral constituencies.
In the Republic of Kosovo, according to the current legal framework,
Kosovo is a single electoral constituency, where is voted for the political party
and for specific candidates which are selected through the open candidate list (up
to 5 names in the open list), with a gender quota of 30% and an electoral threshold
of 5% for non-minority political parties where from a total of 120 mandates, 20
mandates are reserved for national minorities. Mandates are allocated according
to Sainte-Laguë method31.
In this regard, in a study on the reform of the electoral system in Kosovo,
it is emphasized that, when the OSCE mission in Kosovo leaned towards a single
constituency in 2001, this was done due to the simplicity of the electoral system.
However, at the time the three main political parties preferred the multi-member
constituency system. Determining constituencies is a complex process, and their
design must follow the following criteria: equal distribution of voters, compact
constituencies, covering natural communities, and uninterrupted territory. Prior
to the 2001 parliamentary elections, the creation of more constituencies was rejected because there was no demographic data on the population. The OSCE Mission also warned against the creation of more constituencies on the grounds that,
without more complete demographic data, the establishment of more constituencies in Kosovo could lead to serious discrepancies in the weight of the vote where
some groups of voters would benefit at the expense of others. Therefore, geographical representation could find solutions through constituencies with several
MPs elected in them, which constituencies would match the municipalities and
each municipality would enjoy a proportional number of mandates, depending on
the number of residents voting. This would prevent territorial manipulation during the complex and costly process of designing constituencies. Therefore, multimember constituencies are recommended in accordance with the municipalities
and with the conversion of the number of voters into a proportional number of
31

Law No. 03/L-073 on General Elections in the Republic of Kosovo, Article 111.2.
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mandates in Parliament, which will reduce the influence of the capital Pristina as
a source of monopolized power32.
Also, in another study on electoral reform in Kosovo, which even specifically proposes the electoral model with seven constituencies as the most suitable
for Kosovo, it is emphasized that, the proposed electoral reform of 2002 that even
today has its weight in the debates that are underway to change the electoral system in Kosovo, proposed that 90 mandates to be drawn from seven constituencies
according to the proportional model. The total number of votes a political party
win is used for extreme proportionality at the national level. Any lack of proportionality that the constituencies could bring would be corrected with 30 compensating mandates. The political agreement between the leaders of the three political
parties (PDK, LDK and AKR) on electoral reform and the Resolution of the Kosovo Parliament that strengthened it, explicitly mention the creation of more constituencies. The creation of constituencies has been a demand of civil society
since 2003 and this was the first time it gained greater political support. The Kosovo Parliament, as the highest representative and legislative institution, should
reflect Kosovo society, including geographical regions. The results of the elections so far have shown a dominance of certain regions. The second largest city
in Kosovo, Prizren, is less represented than areas that are many times smaller.
With 120 members of the Kosovo Parliament, 24 municipalities are represented,
while the other 14 municipalities have no members in Parliament. From the larger
municipalities such as Fushë Kosova and Obiliq do not have any MPs. Therefore,
through more constituencies, the geographical diversity in the Parliament would
be improved. The existence of more constituencies in Kosovo would eliminate
the dominance of only one geographical area and would affect the fairer geographical representation. Also, the existence of more constituencies in Kosovo
would have a positive effect on advancing the internal democracy of political
parties, with major winners being local or regional leaders, which would create a
new spirit within political parties. as there would be many important party figures
who would be confirmed by the votes of the citizens, in addition to the party
leader. Therefore, it is considered that the geographical representation with the
organization of seven constituencies would be very balanced especially due to the
fact that Kosovo has been organized in seven administrative areas since the 70s
and still these seven areas are used by the Statistical Office of Kosovo, telephone
codes and most state ministries and agencies. Also, the reform of the justice system has passed from five district courts to seven basic courts. Moreover, the electoral model with seven constituencies would leave the least dilemma to the citizens of which area they belong. Therefore, public debates by civil society and
experts from Kosovo have concluded that the seven-unit electoral model best
32
Leon Malazogu, Ilir Dugolli, Reformimi i sistemit zgjedhor në Kosovë-Punim diskutues-Reform
of the electoral system in Kosovo-Discussion paper, Pristina, June 2005, pp. 22, 23, 27 and 29,
available online at: http://www.kipred.org/repository/docs/Reformimi_i_Sistemit_Zgjedhor_n%C
3%AB_Kosov%C3%AB_607634.pdf, (accessed on April 19, 2021).
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meets the criteria for designing constituencies in general33.
On the other hand, 250 MPs of the Parliament of Serbia since 2000 are
elected according to the proportional electoral model with a single constituency,
with an electoral threshold of 3%, with closed candidate lists and according to
D’Hondt's method.
In this regard, in a study on the current electoral system of Serbia, which
analyzes its advantages and disadvantages and even proposes six alternative electoral models as a replacement for the current electoral system of Serbia, it is emphasized that, the list of disadvantages and defects produced by the electoral system in Serbia is much wider. In addition to hyper-representativeness and high
parliamentary fractionalization, other disadvantages are a consequence of the
simultaneous use of two institutes: one constituency and closed candidate lists.
The main disadvantages can be reduced to: poor communication between voters
and their representatives; depersonalization of MPs and lack of accountability to
the electoral base; excessive influence of party bodies and leaders in the formation of electoral lists, which leads to citizens voting but not electing MPs; and
the deformation of the territorial representation, i.e., the weak geographical representativeness of the Serbian parliament. In such a situation, when the MPs do
not represent a certain constituency, but all voters in the Republic of Serbia, it is
impossible to expect a different attitude of the MPs towards the citizens. Simply
put, each MP represents all citizens of the Republic of Serbia, from which obligations for, at least occasionally, maintaining communication with the electoral
base cannot arise. The last flaw of the electoral model with one constituency and
closed candidate lists refers to the deformation of the territorial representation,
i.e., the weak geographical representativeness of the Serbian parliament. The deformation of the territorial representation is twofold. On the one hand, it is a specific metropolisation of the political representation, which is reflected in the overrepresentation of large cities, especially Belgrade and Novi Sad. On the other
hand, a huge number of local self-government units do not have a direct representative in the national legislature. These are primarily municipalities that, according to various criteria, belong to the extremely underdeveloped. Out of 174
municipalities and cities in the Republic of Serbia in almost all convocations
since the introduction of the current electoral system in 2000, more than half of
the local self-government units remain without representatives in the Parliament34.
Also, in another study which also criticizes the current electoral system
33
Instituti Hulumtues Demokraci për Zhvillim, Agjendë për reformën zgjedhore-Drejt përfaqësimit
të vërtetë-Agenda for Electoral Reform-Towards True Representation, Pristina, September 2018,
p. 13, 14, 27, 28, 29, 30, 34 and 35.
34
Milan Jovanovic, Duуan Vuћiћeviћ, Реформа изборног система Републике Србије-Reform of
the electoral system of the Republic of Serbia, May 2019, p. 7, 8, 10 and 11, available online at:
https://pescanik.net/wp-content/uploads/2021/02/Reforma-izbornog-sistema.pdf, (accessed on
April 21, 2021).
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of Serbia, it is emphasized that, in Serbia, at all three levels of government-state,
regional and local, elections are unified according to the proportional system with
one constituency. The remaining oasis of majority election is the election of the
President of the Republic, but that election, given that only one candidate is
elected, cannot even be based on a proportional system. Based on the tripartite
political agreement (SPS-Democratic Opposition of Serbia-Serbian Renewal
Movement), early parliamentary elections are scheduled for December 2000. The
opposition finally succeeded in what it proposed in the early 1990s-Serbia became one constituency. The reason for the introduction of such a constituency is
the elimination of electoral manipulation through biased tailoring of the boundaries of constituencies. The practice of 14 years since the introduction of the proportional system with one constituency shows some practical advantages, but
even more the disadvantages of such an unusual solution. The good thing is that
the all-state constituency has the highest possible proportionality index. However, such an electoral system has major disadvantages, both theoretical and practical. Viewed from the angle of constitutional law and its principles on people's
sovereignty and responsibility of the government, such a large constituency (with
more than 6.5 million voters) shows, above all, flaws.
This rounded electoral system in Serbia suffers from well-argued criticism, considering that it neglects the constitutional principle that citizens directly
elect their representatives. Thus, the principle of people's sovereignty, from
which all power in the state derives, moves into the background. In such an electoral system, the connection between the voters and the elected is very weak, and
during the mandate it generally does not even exist. Hence, it is justified to ask
the question whom the people's representatives represent: themselves, a political
party, a party leader or someone else? Whatever the answer, voters are so far
removed from those they vote that one can speak of an essentially indirect electoral system. In the only constituency, the electoral list is too long. Numerous
names of candidates for MPs are far unknown to the average voter. By far the
largest part of the voters on the electoral list recognizes only the name of the
political party and its leader, and possibly several other media-known candidates.
It is difficult, even impossible, for a voter to find any personal and political connection with the vast majority of the 250 names on the list he/she would like to
vote for.
As it is impossible for a voter to form a political decision which group
from that forest of unknown names is better, he/she gives his/her vote according
to the political feeling he/she has for the political party and its leader. Usually,
the voter has already decided in advance, before arriving at the polling station,
when he/she will vote. Hence, the names of the candidates for MPs are almost
irrelevant. The problem is that the "insignificance" of the candidate in the eyes of
the voters is later transferred to the political "irrelevance" of the MPs and the
parliament itself. In a word, the systemic impossibility to vote for the MPs according to one's own conviction was compensated by the automated support to
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the foreigner, and before that often only to its leader. The voter does not have the
freedom to choose a MP, but transfers it to the political party, according to the
"take it or leave it" system. Direct election has disappeared in this way. The meaninglessness of such an electoral system further completely degrades the importance of the legislature because it is made up of "unknown" (politically irrelevant) MPs. Therefore, a parliament with such a politically inferior composition,
practically unelected by the people, is only a servant of the government. The political majority in parliament unquestioningly follows the government, and the
minority non-authoritatively tries to criticize it, aware that the current mandate of
the government cannot be shortened or influenced at all35.
5. Conclusions
The main objective of this paper is to analyze the recent proposal of small
political parties and the public discourse regarding the reform of the electoral
system of North Macedonia by merging the six existing constituencies into only
one constituency as well as the eventual effects of such a reform especially considering the lessons from the region. As noted in this paper, the electoral system
with only one constituency is rarely implemented in the EU countries and in the
world, while in the region this electoral system is implemented in Kosovo, Serbia
and Montenegro.
Regarding International and European standards on electoral issues, two
important documents for North Macedonia were analyzed, namely: the latest report of the European Commission for North Macedonia from 6 October 2020 and
the Venice Commission report on recurrent challenges and problematic issues
regarding election issues, in order to see if any electoral reform is required from
North Macedonia in terms of merging the six existing constituencies into only
one constituency. In this regard, the seven OSCE-ODIHR priority recommendations regarding democratic elections in North Macedonia also were analyzed,
which are highlighted in the report of 2 October 2020 on the early parliamentary
elections of 15 July 2020. As noted in this paper, none of the International or
European recommendations presented in this paper require or recommend such
an electoral reform in terms of merging the six existing constituencies into only
one constituency.
In this study, the constitutional and legal aspects of the current electoral
system of North Macedonia also were analyzed, especially the electoral model of
the parliamentary elections and the Electoral Code with its successive changes.
Regarding the constitutionality of the Electoral Code of North Macedonia, the
main finding is that, although this Electoral Code, in its entirety or some of its
35
Slobodan P. Orloviћ, Како до бољег српског изборног система - How to better Election System
of Serbia, Proceedings of the Faculty of Law in Novi Sad, Vol. 48, no. 3, Novi Sad, 2014, pp. 237,
246, 249, 250 and 251, available online at: http://zbornik.pf.uns.ac.rs/images/download/2014/2014
-3/doi_10.5937_zrpfns48-7372.pdf, (accessed on April 21, 2021).
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legal provisions, have been challenged several times before the Constitutional
Court, with various reasons, such as, that the electoral model of North Macedonia
is not based on democratic principles; that the state power has no constitutional
and popular legitimacy; that the maximum deviation of the number of voters cannot be greater than -5% to +5% of the average number of voters per electoral
constituency has no constitutional basis; and that the extension of domestic electoral law with the establishment of overseas constituencies violates the sovereign
rights of other states, however such initiatives have been rejected by the Constitutional Court as unfounded.
For the purpose of this paper, in order to analyze the eventual effects of
electoral reform by merging six constituencies into a single constituency, the
election results of the last five parliamentary elections with six constituencies
(2008, 2011, 2014, 2016 and 2020) were simulated and calculated into single
constituency, by collecting the votes of each political party from the six constituencies throughout the territory of North Macedonia, and then, through the
D'Hondt method, 120 parliamentary mandates without any electoral threshold,
were distributed to the political parties from the only constituency in the country,
based on their total votes, comparing them with their actual distribution. As the
main finding of such simulation and comparison, it should be noted that, none of
the winning political parties would lose its winning position as the first winning
party of the elections; in the vast majority of these simulations, the first three
political parties would lose at least one to four mandates; the number of political
parties that would win at least one mandate would increase; the number of political parties to be represented in the Parliament will also increase; small political
parties would be determined to run in the elections alone, rather than being part
of coalitions with the two largest political parties, SDSM and VMRO-DPMNE
and there would be a more pronounced pluralism of the political scene in North
Macedonia, but it cannot be said that all these impacts would automatically
change the policy-making in the country. Also, the simulation of the parliamentary election results of the last five cycles with one constituency regarding the
number of Albanian MPs, showed that, only in the 2016 parliamentary elections
their number would increase by one mandate (from 20 to 21); while in other parliamentary elections this number would decrease as follows: in the 2008 parliamentary elections from 29 to 26 Albanian MPs (3 less); in the 2011 parliamentary
elections from 25 to 22 Albanian MPs (3 less); in the 2014 parliamentary elections from 26 to 24 Albanian MPs (2 less) and in the last parliamentary elections
of 2020 from 28 to 26 Albanian MPs (2 less) which is problematic for multiethnic
states like North Macedonia, especially due to the fact that equitable representation of persons belonging to all communities in public bodies at all levels and in
other areas of public life represents a very important value of the constitutional
order of North Macedonia. Finally, regarding the lessons and experiences from
the countries of the region such as: Kosovo and Serbia that implement the electoral system with only one constituency, it was concluded that in these countries
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due to the disadvantages of this electoral system there are increased requirements
for the division of the state territory into more constituencies. In this regard,
through adequate studies in Kosovo and Serbia were found some significant and
common disadvantages of this electoral system, such as: hyper-representativeness and high parliamentary fractionalization; poor communication between voters and their representatives; depersonalization of MPs and lack of accountability
to the electoral base; excessive influence of party bodies and leaders in the formation of the candidate lists, which leads to a situation where citizens vote but
do not elect MPs; as well as the distortion of territorial representation, respectively the weak geographical representation of citizens in the national legislature
because a large number of local self-government units and even large municipalities do not have their representatives in the national legislature.
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Public procurement in times of pandemic Covid 19: the exception
regime in Portuguese law and times of change in E.U.
Associate professor Maria do ROSÁRIO ANJOS1
Abstract
This work focuses on the importance of public procurement in the context of the
recent COVID 19 pandemic and the impact it has had on the legal rules for these contracts. The analysis refers to the context of the Portuguese legal order and its connection
to the European Union law. Objectives: examine the effects of the pandemic on the legal
regime of public procurement in Portugal and its compliance with EU law. Analysis of
legislative measures adopted by the prevention, containment, mitigation and treatment of
epidemiological infection by COVID-19. Methodology: study of new legal measures introduced in pandemic time and study of the solutions adopted by Portuguese law. Results:
we present the results of analysis of changes to the rules applicable to the formation of
public works contracts, contracts for the leasing or acquisition of movable property and
the acquisition of services, provided by the administrative public sector or similar, as
result of the pandemic crisis.
Keywords: administrative law; contracts rules; public procurement; COVID-19
pandemic.
JEL Classification: K23, K32, K33

1. Introduction
The recent COVID 19 pandemics highlighted the importance of public
procurement as an essential instrument for governments to acquire essential
goods and services for fight against this terrible disease.
However, the administrative procedures associated with public procurement, even when emergency procedures are envisaged, have proved inadequate
in the context of the COVID pandemic 19, given the speed of its dissemination.
In Portugal, exceptional legislation was promoted to enable the needs of
the population to be addressed in a timely manner, removing the rule of public
procurement regime.
So, it is reasonable to ask the question: will the pandemic force us to
rethink the paradigm of public procurement in the EU, based on public procurement? Is it appropriate and sufficient to introduce an exception regime, suitable
for emergencies such as the one we live in, or will all public procurement have
and be rethought?
These two questions are the focus of this work paper, seeking to present
1
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an adequate answer to the current time and what will follow the pandemic.
Firstly, it will be developed the problems of contracting in the context of
a pandemic, with regard to the acquisition of goods and services to accommodate
the emergency and, secondly, the problems that we consider most relevant to address in the post-pandemic economic and social reconstruction phase.
2. Public procurement for contracting of goods and services in the
context of COVID 19 pandemic
2.1. The problem in EU context
The COVID 19 pandemic has posed two important challenges at the public procurement office, which may lead governments to an attempt to implement
the public procurement regime because of reasons of urgency and social emergency.
The first has to do with the contracting of works and the acquisition of
goods and services to meet the needs created by the COVID 19 pandemic during
the epidemic process. The second has to do with the vaccination process. And
finally, but not least, for the return to normality, which will also put some social
emergency problems associated with economic recovery.
These issues will be addressed in this paper. After this approach, items 3
and 4 will come up with some ideas on how to simplify and coordinate these
sectors and priorities in the EU, respecting the principles of transparency, legality
and free competition that should guide public procurement affairs.
The fast dissemination of the disease proved to be totally incompatible
with the average time required for the necessary public tenders and procedures
for the acquisition of goods and services that were necessary to attack the spread
of the disease.
The rapid and accelerated spread of the disease has put the health system
at an overload and risk of collapse. This situation was visible a little throughout
the EU with dramatic dimensions, specially, Italy, Spain, France, Belgium, Germany, Portugal and one by one all over the countries in EU.
In the initial period of pandemic in EU (March 2020) the solution adopted
in Portugal was to legislate by introducing an exceptional public procurement
regime to meet the emerging needs of the pandemic.
Unsurprisingly, all the most urgent intervention by member states had to
take place without respect for the general rules of public procurement. The pandemic highlighted the incompatibility between the bureaucratic, legal, public
contract procedure and the emergence of relief to the needs of the population.
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2.2. During the pandemic crisis: the Portuguese legal solution for
fight the disease
Portugal, by Decree-Law No. 10-A/2020 of March 13, and Law no. 1A/2020 of March 20, approved exceptional and temporary measures of public
procurement and expenditure authorization, in response to the epidemiological
situation caused by coronavirus SARS-CoV-2 and COVID-19 disease.
Among the exception measures adopted we highlight the most important
from the point of view of the removal from the principle of public procedure.
So, the COVID law introduced in public procedure some exemption rules
applicable to the formation of public works contracts, contracts for the leasing or
acquisition of movable property and the acquisition of services, regardless of the
nature of the contracting authority, provided that they are inserted in the public
sector, the public administrative sector or, with the necessary adaptations, when
the object of which is related to the prevention, containment, mitigation and treatment of epidemiological infection by COVID-19.
The direct adjustment procedure set out for "imperative urgency reason"
has become applicable, without the need to justify the non-adoption of the prior
consultation procedure provided for in Article 27º of the PPC. The limit on the
application of the "simplified direct adjustment" goes from € 5,000.00 to €
20,000.00. The awards shall be communicated by the contracting authorities to
the members of the Government responsible for finance and their sectoral area
and advertised on the public procurement web platform.
The public procurement website of the conclusion of any contracts following direct adjustment provided for in Article 127 of the SPC, although it is
mandatory, is not a condition of the effectiveness of the respective contract and
may produce all its effects immediately after the award.
Advances of the price are accepted with exemption from the conditions
laid down in article 292 of the Public Contracts Code, where the guarantee of the
availability by the economic operator of the goods and services is at issue, and
the resulting acts and contracts may immediately have all their effects.
Another exception is for the centralized acquisition of goods or services
covered by a framework agreement for entities covered by the National Public
Procurement System shall be waived from prior authorization. Without prejudice
to the system of concomitant review and successive supervision, these contracts
shall be exempted from the prior review of the Court of Auditors and shall be
referred to the Court of Auditors, for knowledge, within 30 days of their conclusion.
In this legal framework was introduced, also, an exceptional rule for expenditure authorization, under which all applications for authorization, where required by law, are considered tacitly approved as soon as 24 hours after electronical presentation to their public entity competent to authorize them. As well, some
multiannual expenses resulting from the acquisition of goods and services related
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to the fight against the pandemic may be exempted from prior authorization if the
application is not rejected within three days of its submission.
These measures are clearly exceptional in that they escape the watering
of the prior approval of the expenditure to be carried out, beyond escape to the
public procedure rule.
But there is yet another group of situations to be recorded, for which an
exceptional administrative authorisation regime has been established. This rule
applies to the decision to contract the acquisition of services whose purpose is the
performance of studies, opinions, projects, and consultancy services, as well as
any specialized work. Rules for the formation of any contracts concluded by bodies, bodies, services and other entities, including the corporate public sector. Independently to the regimes of concomitant supervision and successive supervision, these contracts shall be exempted from the prior review of the Court of Auditors.
3. After the pandemic crisis: reconstructing EU’s way of life
All these exception rules have been introduced with the aim of responding in a timely manner to the crisis. But actually, they opened the door to the
possibility of avoiding the most demanding conditions and procedures of public
procurement, and that is against the European Public Procurement Directives.
This is a finding that the general public procurement law is not suitable for operating in emergency situations such as that experienced as now with COVID 19
pandemic.
The same exception rules apply to the purchase of vaccines to promote
group immunity of the population. In this respect, the EU has for the first time
taken concerted action to provide the best solutions to provide a correct, safe and
as fast as possible vaccination process. And once again, in this process, the usual
procurement procedures have been replaced by faster and less bureaucratic ways
to tackle the pandemic.
Thus, in view of what has been exposed, it is important to do a deep reflection for the future to be prepared for another possible emergency. It is necessary to understand which way to follow, what change should be made in the field
of public procurement.
Recent developments lead to the question of what will be the best solution: to maintain the exception rules adopted in the first phase of the pandemic or
to assume that certain sectors should be subtracted (excluded) from the general
public procurement rule?
Anyway, nothing will be the same after the pandemic crisis. The public
procurement regime in EU will be substantially reformed. As a sign of that we
can mention all the measures adopted in EU. The member states have developed
a common approach to safe COVID-19 vaccines, to coordinate testing strate-
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gies and to facilitate the supply of protective and medical equipment across Europe, but this is not enough. The next years will be crucial for the future of EU
project.
The period post-crisis COVID 19 pandemics will be difficult on all points
of view, given the brutal consequences on the mood of the population and on the
productivity of economies. Boosting economic activity, mitigating the effects of
the pandemic, stimulating growth and jobs, will be a very difficult mission.
The pandemic has resulted in significant global social and economic disruption, including a largest global recession. It has led to widespread supply
shortages exacerbated by panic buying, agricultural disruption, and food shortages.
The pandemic has raised issues of racial and geographic discrimination, health equity, and the balance between public health imperatives and individual rights. It will be a tougher challenge than what represented the recovery
from the 2008/2011 economic crisis, and it is certain that the pandemic has caught
countries recovering slowly from the economic crisis and therefore still fragile
and weakened.
Now, in the post-pandemic all the difficulties that were already well
known is added one more: the fear of the pandemic, of its return, of life as it was
known in everyday life. That is why the challenge ahead is huge and requires an
important and efficient response on the part of the legal and legal system, without
giving up the fundamental principles which must be respected in the rule of law,
namely that of the public procurement procedure.
In this context it may be necessary to adjust the process of public procedure, reducing bureaucracy on the administrative procedure. The focus should be
to simplify, introducing better and faster procedures for the submission of contract proposals, hold the author responsible for the public decision to hire in case
of breaking the law, introduce faster and more effective alternative dispute resolution mechanisms in the field.
In a word, it is important to keep and ensure the principles of public procurement (rule of law, transparency, and free competition) imposed by the EU
Public Procurement Directives by introducing a safeguard clause allowing Member States the possibility to resolve crisis, health emergency or other situations,
whenever the lives of the population sat at stake.
Another important issue is to understand that EU future demands more
law harmonization and concerted public policies. Maybe this process demands to
a decisive step forward to a most federalist model in EU.
4. Expected consequences in public procurement
The idea of concertation of public policies and synergies must also be
used at the crucial second moment, or at the time of economic and social recon-

Expanding Edges of Today's Administrative Law

201

struction that follows the end of the crisis. The European Commission has a recovery multilevel plan. An important document for understand the new deal in
the EU future after pandemic crisis is the «NextGenerationEU»2. As referred by
European Commission, «it's more than a recovery plan. It is a unique opportunity
to emerge stronger from the pandemic, to transform our economies, to create
opportunities and jobs for the Europe where we want to live»3.
To get these goals, it is necessary to have the courage to review the legal
regime of public procurement at EU level allowing the introduction of a contracting mechanism adjusted to emergency times which can and should be thought of
in an integrated manner among all member states, preventing some governments
from taking advantage of the crisis context to escape the rule of law commitments
made before the EU itself.
Moreover, we will even say that the ideal would be to definitively address
the need to provide the general public procurement with agile, less bureaucratic
mechanisms that lead to a good decision in good time. Public procurement remains excessively bureaucratic, with a complex and inadequate real-time process
required by effective public management. Even when trying to simplify, as with
the introduction of digital platforms (e-procurement) the process chosen was
complex and inaccessible for economic agents with medium or small business
structures4.
Digital procedures were not enough to simplify the process and make it
accessible to most economic actors, nor to avoid oligopolistic markets controlled
by large companies with staff structures capable of mastering it-based support of
public procurement. The evolution of recent years in public procurement in the
EU shows that even the best intentions (simplification and easier access) have
become means of greater bureaucracy or excessive technological demand, which
makes the good idea a bad solution.
4.1. To what extent is it necessary to keep this exception regime in
public procurement?
The question in Portugal and other EU countries is whether the legal instruments which introduced a legal exception regime in the COVID-19 period
should or should not remain in force for as long as necessary for economic and
social reconstruction that will follow, after group immunity and return to normality.
2
European Commission (2021), NextGenerationEu – Funding Strategy to finance the Recovery
Plan for Europe. Available: https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_21
_1743.
3
Ibid.
4
Ferk, Petra (2016), Can the implementention of full e-procurement into a real life address the real
challenges of eu public procurement?, in „European Procurement & Public Private Partnership Law
Review”, Ed: Lexxion Verlagsgesellschaft mbH, pp. 327-339.
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The mission of the Member States at this stage will be very demanding,
so it is justified to maintain some of the solutions adopted, such as simplifying
the expenditure authorisation scheme, exempting some prior authorisations and
prior inspection or adjustment in case of urgency, or the entry into force of the
contract logo after the award decision.
However, this exception situation should be accompanied by the
strengthening of more demanding accountability mechanisms for decision-makers.
These decisions seem advisable in the context of the pandemic and its
transition to normality.
These problems of hiring in an emergency context (pandemics, wars, natural disasters, etc) they are known mainly because supply becomes scarce and
high and urgent demand which leads to abnormally high prices and leads to problems of speculation. In this context, some simplification of administrative procedures can be a way of moderating the trend towards speculative prices5.
In fact, and especially in the social and health sectors there are so many
intermediate authorizations necessary for the formation of any contract that we
should take this opportunity to lighten such heavy and useless bureaucratic burden.
In this regard, the Government may raise the possibility of revising the
Public Procurement Directives to the European Commission, to further make instruments of integrated and sustainable development policies enhanced by innovation, digitalization and the enhancement of each Member State's supply capacities.
The current crisis will not be much different in reducing GDP and household incomes and in the negative impact on state budget balances. Even considering the financial support granted to EU member states and the ECB's control of
interest rates, public debt will increase significantly again. We should note that
this crisis arises at the end of 2019 in China and in the first months of 2020 spread
around the world, at a time when economies were slowly overcoming one of the
worst economic crises in history, which occurred in 2008 and worsened in 2011
with the sovereign debt crisis. So, it is expectable that the pressure on governments and, specifically, on public procurement will be very strong and can generate some risks in quality and financial capacity to bear the necessary expense,
which can lead to abnormally low-price situations, bankruptcies of economic
agents and unfulfilled supply contracts, delays in payments6.
For all of this, exception measures can and should last a while longer to
5
Anjos, Maria do Rosário & Mimoso, Maria João (2019), Administrative arbitration in public procurement: a look at Portuguese Law, „Juridical Tribune – Tribuna Juridica”, Volume 9, Issue 1,
March 2019, p. 196-205.
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Tavares, Luis Valadares (2020), As 10 propostas estratégicas da APMEP para potenciar a contratação pública em favor do combate à pandemia e ao relançamento da economia – APMEP:
Associação Portuguesa de Mercados Públicos. www.apmep.pt.
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enhance a faster recovery of the post-crisis economy.
5. Conclusions
First of all, the exceptional public procurement framework make sense,
also, in the post-pandemic period to the exact extent that they are necessary to
facilitate the recovery of health and social support systems.
The scale of the crisis will require swift and support for the recovery of
social and health systems and the economy in general. The European Commission
estimates that measures to support the recovery of member states' economies
could last for two years.
Therefore, during this period it is appropriate to maintain swift procedures in the implementation of policies and in the adoption of the necessary
measures.
The faster recovery of the economic and social crisis after the pandemic
will be crucial and it will depend essentially on the role of public investment so
reducing or bureaucratizing procedures would be a strategic mistake.
Secondly, this procedure must be accompanied by the application of
good audit systems, which means that all public procurement decisions must be
monitored a posteriori, in particular by strengthening the powers of the Court of
Auditors or similar entities.
The 2014 Directives pay particular attention to promoting innovative
public procurement not only through the proper formulation of the award criterion as well the digital procedures, simpler and less costly. Thus, this is the ideal
time to innovate, create new proposals for faster, more expeditious and efficient
public counting procedures.
Another important legal instrument the concession contract. It can be
done for reasonable periods of time, which allows the State develop major policies associating public and a private investment, with significant gains for public
finances7.
The Directive 2014/23/EU (Concessions Directive) sets out common
concepts and principles on concessions that can and should be implemented at
this stage. It is an important resource to face periods of crisis such, providing the
satisfaction of collective needs and the revitalization of the private economy.
Let’s doing something useful with the COVID crisis, because it can be
the basis for a new public administration model, more modern, digital, light and
cheaper, with important efficiency advantages for public procurement.
Finally, if necessary and after proper reflection, the EU may have to adjust the Procurement Directives to allow free competition in public markets with
efficient procedures and rationality of public expenditure.
Maybe we need a «NewGerationEU» for public contracts.
7
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Application of exceptional measures, imposed by the state of
emergency, in Romania
Lecturer Raluca Antoanetta TOMESCU1
Abstract
Recently, the society faced a series of special events, due to the risk situation
caused by the spread of the SARS-CoV-2 virus at the international level, which forced the
countries of the world to take special measures. At national level, this context was reflected in some exceptional measures in the institutions, namely the decree of the state of
emergency, on the entire territory of the country and the restriction of some fundamental
rights, for the first time in post-December Romania. Beyond the impact of the moral,
economic or legal consequences, which it had on the community of institutions of these
extremely drastic measures, the society had to face, not only with new social orders, but
also some unclear situations, which aroused countless controversies over the meaning
and application of legal rules, the interpretation of which raises even more questions and
endless controversy. Therefore, we considered that a retrospective look at the basis of the
measures implemented and the practical way in which they are applied is self-imposed.
Keywords: crisis situations, exceptional measures, state of emergency, state of
siege, disasters.
JEL Classification: K23, K32

1. Introduction
In 1999, pursuant to art. 114 para. 4 of the Romanian Constitution of
19912, the Government of Romania issued the Emergency Ordinance no. 1, regarding the state of siege and the state of emergency3.
Initially, both, the state of emergency and the state of siege, were seen as
a set of exceptional measures, which will be instituted, in cases determined by
the emergence of serious dangers to the defense of the country and national security or constitutional democracy or to prevent, limiting and eliminating the consequences of disasters. Subsequently, the legislator considered it appropriate to

1
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The Romanian Constitution of November 21, 1991 was adopted in the meeting of the Constituent
Assembly and entered into force following its approval by the national referendum of December 8,
1991. At art.114, para. (4) stated that: "In exceptional cases, the Government may adopt emergency
ordinances. They shall enter into force only after they have been submitted to Parliament for approval. If Parliament is not in session, it shall be convened."
3
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amend the content of the article of law that defined them, changing the perspective under which these exceptional situations should be perceived, respectively
as crisis situations, which will require exceptional measures, the reasons for their
establishment remain unchanged.
However, art. 3 of the amended ordinance, returns to the original text and
defines the state of emergency as representing the set of measures of a political,
economic, social and public order, to be instituted at national level or only in
certain areas or in some administrative-territorial units, when the existence (current or imminent) of serious dangers to national security or the functioning of
constitutional democracy is notified, or when the imminence of the occurrence or
production of calamities requiring the prevention, limitation or removing the effects of disasters.
2. The factual reasons that may lead to the establishment of the state
of emergency
According to the regulations inserted in art. 3 of the Ordinance, we can
see that the legislator divided the situations, which will lead to the establishment
of these exceptional measures, in two categories, respectively on grounds of state
security and second to prevent, limit and eliminate the consequences of disasters.
Considering the explanation of the phrase “national security of Romania”, from the content of art. 1 of Law no. 51 of July 29, 1991 on the national
security of Romania4, the establishment of the state of emergency may be decreed
when threats are notified that could be consequence of the destabilization necessary for the existence and development of the Romanian national state, as a sovereign, unitary, independent and indivisible state, under any of the aspects regarding its legality, balance or social, economic and political stability, as well as when
the exercise of principles could be affected fundamental rights of the rule of law.
Also, the establishment of the state of emergency may occur when serious dangers are notified, which aim to destabilize constitutional democracy, respectively
on that form of leadership of a social system, promoted by a state through its
Constitution.
Constitutional democracy, being doctrinally defined, as the concrete and
legal way of participation of the citizens of a state in the political leadership of
the society of which they are members5, it represents a system of principles and
practices that promote and protect freedom, respectively the institutionalization
4
Romania's national security represents "the state of legality, balance and social, economic and
political stability necessary for the existence and development of the Romanian national state, as a
sovereign, unitary, independent and indivisible state, maintaining the rule of law and the climate of
unrestricted exercise of the fundamental rights, freedoms and duties of citizens, according to the
democratic principles and norms established by the Constitution".
5
A. E. Dick, Global Evolution toward Constitutional Democracy: An American Perspective,
http://usinfo.state.gov.
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of human freedom. and fundamental duties, public authorities, economy and public finances)6. However, when the state of emergency arises, during it, the exercise of fundamental rights or freedoms, enshrined in the Constitution, may be
restricted, but only in proportion to the gravity of the situation that led to their
establishment and only if is absolutely necessary.
Another theme underlying the establishment of the state of emergency is
the prevention, limitation and elimination of the consequences of disasters. By
disasters (or catastrophes)7 is meant a serious interruption of the functioning of a
society, which could generate human losses, material or harmful changes of the
environment, which will not be able to be later restored through its own resources.
In the national legislation were classified as disasters the destructive natural phenomena of geological or meteorological origin, or the illness of a large number
of people or animals, suddenly produced as mass phenomena, in this category
being: earthquakes, landslides and landslides, floods and dangerous meteorological phenomena, epidemics and epizootics, events with particularly serious consequences for the environment, caused by accidents such as chemical, biological,
nuclear, underground accidents, damage to hydrotechnical constructions or
mains, mass fires and explosions, major accidents to dangerous machinery and
technological installations, falling objects cosmic events, major accidents and
major damage to installation and telecommunications networks8.
3. The crisis situation that imposed in Romania, the establishment of
exceptional measures
The President of Romania is empowered to establish a state of emergency
by decree, countersigned by the Prime Minister and immediately published in the
Official Gazette of Romania (art. 10). With its establishment, according to art. 7
of the ordinance, some attributions of the specialized central public administration and of the local public administration fall within the competence of the military authorities and other public authorities, expressly provided in the decree establishing the state of siege or emergency. The duties that have not been transferred will continue to be exercised by the civilian authorities of the public administration in whose competence they were before the establishment of the state
of siege/emergency, and they also have the obligation to provide support to the
military authorities or other public authorities they took over the attributions
specified by decree. Also, the provision of essential services for the population
and for the defense forces will continue to be ensured, the obligation to provide
6
Constantin Moștoflei, Petre Duțu, The Romanian Army and the guarantee of constitutional democracy, Bucharest: “Carol I” National Defense University Publishing House, 2005.
7
According to the terminology adopted by Internationally agreed glossary of basic terms related to
Disaster Management, document approved by ONUG/DHA.
8
Ordinance no. 47 of August 12, 1994, on disaster protection issued by the Government of Romania, published in the Official Monitor no. 242 of August 29, 1994.
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them falling on the heads of public authorities and administrators of economic
operators, who provide public services in the fields of energy, health, agriculture
and food, water supply, communications and transport.
Perhaps one of the most drastic measures that can intervene in the establishment of the state of siege or the state of emergency, consists in the possibility
of restricting the exercise of fundamental rights and freedoms, but only insofar as
the situation requires it and in compliance with art. 53 of the Romanian Constitution, republished9.
As an exception, the legislator wanted to specify that no matter how serious the situation that requires these measures to be taken, no human rights and
fundamental freedoms will be infringed in any way, being expressly forbidden:
• limitation of the right to life, except in cases where the death is the
result of legal acts of war. The right to life is an essential human right, enshrined
in art. 3 of the Declaration Universal Declaration of Human Rights10, taken over
from the European Convention on Human Rights and the Charter of Fundamental
Rights of the European Union11. In the content of the latter document, at art. 2,
states that: “The right to life of any person is protected by law. Death cannot be
caused to someone intentionally, except in the execution of a capital sentence
pronounced by a court when the crime is sanctioned with this punishment by
law”. The fundamental law of the state, respectively the Romanian Constitution,
takes over in the content of art. 22, paragraph 1 of this regulation, specifying that
“The right to life, as well as the right to physical and mental integrity of the person are guaranteed”. Death is not considered to be caused by a violation of this
article, in cases where it would result from an absolutely necessary use of force:
to ensure the protection of any person against unlawful violence, to carry out a
lawful arrest or to prevent the escape of a person legally detained or to repress, in
accordance with the law, violent disturbances or an insurrection. A State may
provide in its legislation for the death penalty for acts committed in time of war
or imminent danger of war, such punishment being applicable only in the cases
9
Art. 53 of the Romanian Constitution - Restriction of the exercise of certain rights or freedoms
(1) The exercise of certain rights or freedoms may be restricted only by law and only if required, as
appropriate, for: defense of national security, order, public health or morals, citizens' rights and
freedoms; conducting criminal investigation; prevention of the consequences of a natural disaster,
a disaster or a particularly serious disaster. (2) Restriction may be ordered only if it is necessary in
a democratic society. The measure must be proportionate to the situation which gave rise to it, be
applied in a non-discriminatory manner and without prejudice to the existence of a right or freedom.
10
The Universal Declaration of Human Rights was adopted on December 10, 1948, by Resolution
217 A of the third session of the United Nations General Assembly, being conceived as a "common
ideal achieved for all peoples and nations." Article 3 states that "Every human being has the right
to life, liberty and security of person".
11
The Charter of Fundamental Rights of the European Union was proclaimed by the European
Commission, the European Parliament and the Council of the European Union on 7 December 2000
at the Nice European Council and includes the fundamental rights of Union citizens, the Union
institutions and the Member States being bound by legally, when implementing EU law, respect
those rights.
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expressly provided for by this legislation and only in accordance with its provisions12.
• torture and inhuman or degrading treatment or punishment, as a
fundamental right, recognized in the Declaration of Human Rights, at art. 5,
which states that: "No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment." In the content of the Charter of Fundamental Rights of the European Union, art. 4, on the Prohibition of Torture and Inhuman or Degrading Treatment or Punishment, also states that “No one shall be
subjected to torture or to inhuman or degrading treatment or punishment”. Also,
in the Romanian Constitution, art. 22, paragraph 2 guarantees that: "No one may
be subjected to torture or to any punishment or inhuman or degrading treatment."
Moreover, Romania, by Law no. 80 of September 30, 1994, ratified the European
Convention for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment, which had been adopted in Strasbourg on November 26, 1987.
• conviction for unforeseen offenses as such, which according to international law is also a fundamental right, recognized in the Universal Declaration
of Human Rights which in art. 9 states that: “No one shall be arbitrarily arrested,
detained or exiled”, and at art.11, paragraph 2, that: “No one shall be convicted
for actions or omissions that did not constitute, at the time they were committed,
a criminal act according to international or national law”. The regulation was
taken over by art. 49 of the Charter of Rights fundamental rights of the European
Union13 as well as of the Romanian Constitution in art. 23, par. 12, which guarantees to citizens that: "No punishment can be established or applied except under the conditions and under the law".
• restricting free access to justice. A fundamental right, recognized and
guaranteed to Romanian citizens, by the Romanian Constitution, through art. 21
where it is stated that “Any person may apply to the judiciary for the defense of
his rights, freedoms and legitimate interests. (2) No law may restrict the exercise
of this right”, as well as in the content of art. 47 of the Charter of Fundamental
Rights of the European Union14.

12

Official Journal of the European Union C 303/17 - 14.12.2007.
Art.49 of the Charter of Fundamental Rights of the European Union guarantees that "No one shall
be held guilty of any penal offense on account of any act or omission which did not constitute a
penal offense, under national or international law, at the time when it was committed."
14
Article 47 of the Charter of Fundamental Rights of the European Union states that "The right to
an effective remedy and to a fair trial. Any person whose rights and freedoms guaranteed by Union
law are infringed shall have the right to an effective remedy before a court or tribunal, in accordance
with the conditions laid down in this Article. Everyone has the right to a fair and public hearing
within a reasonable time before an independent and impartial tribunal established by law. Everyone
has the opportunity to be advised, defended and represented. Free legal aid shall be granted to those
who do not have sufficient resources, to the extent necessary to ensure effective access to justice."
13
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4. Restriction of fundamental rights, as a result of the establishment
of the emergency situation
Beyond, however, the intangibility of the fundamental rights listed above,
in the event of the establishment of an emergency, inalienability recognized both
internationally and nationally, of other fundamental rights and freedoms, may be
affected by the imposition of restrictions.
Restrictions on certain rights and freedoms will be applied in proportion
to the gravity of the situation and only for the purpose of such measures, provided
that they are applied in a non-discriminatory manner and without prejudice to the
existence of the right or freedom. The legal basis of these measures is contained
in art. 53 of the Romanian Constitution, which takes over the regulations brought
by art. 15 and art. 18 of the ECHR15.
The restriction of some fundamental rights and freedoms, at national
level, came, therefore, as a consequence of the measures that had to be taken at
international level, after the World Health Organization, declared on 11.03.2020,
the SARS pandemic COV2. Therefore, by virtue of the constitutional text and in
accordance with the special regulations contained in art. 4 of GEO no. 1 of 1999,
the President of Romania, Decree no. 195 of March 16, 2020, which was published in the Official Monitor no. 212 of March 16, 2020, which established the
state of emergency throughout Romania. The decision to establish a state of emergency aimed both to prevent the spread of the virus, but also to manage the consequences of this epidemic, in the context in which such measures had already
been taken at the level of other European countries, with a positive impact in
limiting the spread of the virus.
By virtue of the proposed purpose, the right of citizens to: free movement
was restricted (according to the specifications contained in art. 2 of the mentioned
Decree); the right to intimate, family and private life; inviolability of the home;
the right to education; freedom of assembly; the right of private property; the right
to strike; economic freedom.
The right to free movement of citizens is a right guaranteed by art. 25 of
the Romanian Constitution, as well as by art. 45 of the EU Charter, and art. 2 of
Protocol 4 to the ECHR, a right which automatically benefits every citizen of a
15
Article 15 ECHR: "Derogation in case of a state of emergency 1. In case of war or other public
danger threatening the life of the nation, any High Contracting Party may take measures derogating
from the obligations provided for in this Convention, to the strictest extent possible. which the
situation requires and provided that such measures do not conflict with other obligations under
international law. 2. The preceding provision does not permit any derogation from Article 2, except
in the case of death resulting from lawful acts of war, nor from Articles 3, 4 (paragraph 1) and 7. 3.
Any High Contracting Party exercising this right of war. The derogation shall fully inform the Secretary General of the Council of Europe of the measures taken and the reasons for them. It shall
also inform the Secretary General of the Council of Europe of the date on which such measures
have ceased to be in force and the provisions of the Convention shall become fully applicable
again."
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Member State. Moreover, the very notion of being an EU citizen is based on the
right of persons to move and reside freely within the territory of the Member
States. So, although it might seem that restricting this right would be detrimental
to the very notion of EU citizenship, given the context in which this measure was
taken, namely the limitation of the spread of the virus, they make the restriction
fully justified, because it concerned a general public interest, namely the right to
health of citizens.
Consequently, with the introduction of this exceptional measure, the closure of certain state border crossing points, the restriction or prohibition of the
movement of vehicles or persons in/to certain areas or between certain hours, as
well as the exit from those areas, the prohibition were gradually implemented.
road, rail, sea, river or air traffic on different routes.
Although there have been suspicions in the media about the abusive nature of the restriction of the right to intimate, family and private life, this measure
came as a consequence of the measures that required “Isolation and quarantine
of persons from risk areas, as well as those who come into contact with them”,
the restriction being disposed as a necessity, in a democratic society, in which
“The right to health care is guaranteed” (art. 34 of the Romanian Constitution).
The measure taken, did not in any way, infringe the right itself, but was
reported in proportion to the situation that determined it, respectively to the risk
of infection of family members, in their capacity as direct contacts of persons
who they came from risk areas.
The measure was applied in a non-discriminatory manner and obviously
did not affect the existence of the right or freedom to intimate, family and private
life, as it was a temporary measure, the isolation or quarantine of persons being
strictly for a limited period of time.
Moreover, art. 8 of the European Convention on Human Rights expressly
admits the interference of public authorities in the exercise of this right, as long
as it is provided by law and concerns public safety and the protection of the
health, rights and freedoms of others.
On the same assumptions, aimed at reducing the negative effects on the
population and the economy, caused by measures adopted at national and international level, in order to combat the spread of SARS-CoV-2 virus, it was considered appropriate as the right to education, freedom of assembly, and the right
to strike, to be restricted.
As a result, school courses were suspended, but the educational process
continued to operate online, social measures were taken to support parents whose
children could no longer attend nurseries and kindergartens, and meetings were
restricted to family members or a limited number of people. The right to strike
was prohibited, according to art. 36 of Decree 195/2020, "in the units of the national energy system, in the operating units of the nuclear sectors, in the units
with continuous fire, in the units of health and social assistance, telecommunications, public radio and television, rail transport, the units that ensure the public
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transport and the sanitation of the localities, as well as the supply of the population with gas, electricity, heat and water". With regard to economic freedom, this
fundamental right has been infringed, by limiting or temporarily interrupting socio-economic activities, which have been considered non-essential, as their development would also have involved agglomerations of citizens, which would
have led to the risk of transmission or infection is obviously increased.
One of the most controversies, concerned the restriction of the right to
private property and the inviolability of the home. In this respect, I believe that
the intention of the legislator should be emphasized, which was expressed only
in the sense of limiting the way in which the use of privately owned property is
exercised. This limitation can be established by law, given the conditional nature
of these rights and obviously, only to the extent imposed by the purpose pursued
by their establishment, respectively the protection of general interests.
Considering the current regulations of the Civil Code, which come and
complete the text of art. 480 Civil Code of 1864, by expressing the legal content
of private property, in art. 555, where it is defined as “the right of the holder to
own, use and dispose of an asset exclusively, absolutely and perpetually, within
the limits established by law”, it is obvious that the restriction of the right to private property did not concern the possession or disposition of which the holder
of the property right enjoys, but only the way in which he uses the good.
The restriction of these fundamental rights did not affect the right itself,
but only the way in which the owner of the property uses the good, because an
attempt was made to limit these freedoms, obviously in order to avoid human
overcrowding, which would have facilitated the spread of the virus.
Undoubtedly, if the restriction of those rights pursued purposes other than
those which justified the infringement brought by such a measure, then the injured
citizen would be entitled to plead the abuse of rights and to claim the legal consequences which it would entail.
However, as specified in art. 44 of the Romanian Constitution, in conjunction with the regulations of art. 17 of the European Convention on Human
Rights16, which states imperatively the prohibition of abuse of rights, clearly and
unequivocally, the subject of law (natural or legal person) is assured, on the integrity of his property right, but also on all other rights which will continue to be
protected and guaranteed.
5. The term for which the state of emergency may be established
Given the extreme nature of the measures taken in such situations and to
prevent a perpetuation of restrictions on fundamental rights, the legislator limited
16
"Nothing in this Convention shall be construed to authorize any State, group or individual to
exercise any right to engage in any activity or to perform any act aimed at the destruction of any of
the rights or freedoms recognized in this Convention, or to bring limitations on those rights and
freedoms other than those provided for in this Convention."
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the period for which the state of emergency can be established, in art. 5 of the
ordinance, to “maximum 30 days”, its termination intervening by law, on the date
established by law, when it is not expressly specified in the decree of establishment (art. 15, paragraph 1). Also, when the situations of danger, which required
the establishment of the state of emergency, have been removed, the application
of the exceptional measure may be ordered to cease before the expiry of the term
established, also by decree, previously approved by the Parliament.
Depending on the evolution of the danger situations, according to art.15
of the ordinance, the duration for which the state of emergency is initially established, can be extended by the President of Romania and with the approval of the
Parliament, possibly with the extension or restriction of its application area, but
only „under the conditions of art. 5”, respectively in the limit by “maximum 30
days”.
Initially, on March 16, 2020, in Romania, by Decree 195, a state of emergency was declared for 30 days, and later, due to maintaining the exceptional
context that led to its establishment, as well as the upward evolution of cases of
disease, to be extended by Decree no. 240 of April 14, 2020, with another 30
days.
Although in some debates it has been stated that “The state of emergency
can be established for a maximum period of 30 days, which can be extended by
the President of Romania for successive periods of 30 days, while the scope can
be extended or restricted. of this”17, under this aspect, personally, I express myself, some restraints.
From the point of view of interpretation by analogy, when the legislator
uses in the text of some normative acts the phrase “at most”, the aim is to limit
some terms, this limitation being obviously imperative and not optional, therefore
having a strict and mandatory character.
For example, in Law no. 71/2011 on the implementation of the Civil
Code, establishes, inter alia, a period of no more than 60 days from the date of
its publication, within which the Government had to adopt a series of normative
acts to make possible the application of certain provisions of the new civil code18.
These normative acts were published in the Official Gazette only a few hours
before the entry into force of the code.
Also, art. 1732, par. 4 of the Civil Code, which regulates the term in
which the right of preemption must be exercised, establishes that “The right of
preemption is exercised in case of sale of movable property, within maximum 10
days, and in case of sale of immovable property, within at most 30 days” from
the communication of the offer to the preemptor. If the offer is not accepted in
17

https://www2.deloitte.com, Establishing a state of emergency. Background and implications, 16
March 2020.
18
The respective normative acts were to regulate the medically assisted human reproduction with
a third donor, the civil status documents, the fiscal treatment of the trust or the Electronic Archive
of Real Movable Guarantees.
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time, it is considered rejected.
In the case of guardianship, according to art. 160 of the Civil Code, upon
the cessation of any guardianship for any reason, the guardian or, as the case may
be, his heirs are obliged to submit a general report to the guardianship court within
30 days at most, non-compliance with this imperative term to him, by applying a
civil fine, for the benefit of the state. The fine can be repeated no more than 3
times, at intervals of 7 days, after which another guardian will be appointed.
Also, a limiting term is established by art. 627 of the Civil Code, regarding the inalienability clause where it is imperative that: “By convention or will,
the alienation of an asset may be prohibited, but only for a maximum period of
49 years and if there is a serious and legitimate interest. The term starts to run
from the date of acquisition of the good”.
Thus, not being in possession of special derogations from the rule, by the
phrase used by the legislator in art. 5 of the ordinance, I consider by inserting the
phrase "at most" we wanted to limit the 30 days. Its extension, being able to be
done, obviously, when it is the case, only within the limits of this term (starting
with 5 days, by example, and extended another 25 days).
Clearly, the time-limit for establishing a state of emergency is closely in
line with the gravity of the situation which required such a measure. Therefore,
depending on the context of such exceptional measures, it will be possible to establish a state of emergency for periods of less than 30 days. In such cases, when
the danger situations have not been removed within the initially decreed term, it
may be extended, as established in art. 15, up to “maximum 30 days”.
Therefore, first of all, as can be seen from the text of the normative act,
the state of emergency is not regulated imperatively, in order to be declared in
cyclical terms of 30 days, repeated or extended successively.
Secondly, however, as is clear from the text of the normative act, both
the period for which the state of emergency is established, including the extensions that are brought to it, will not have to exceed 30 days.
Consequently, I express my personal opinion, according to which I claim
that after the expiration of the legal term, expressed imperatively by the phrase
"at most 30 days" (regardless of whether it was established from the beginning
by decree, or if it was initially a shorter deadline was set, which would later be
supposed to be extended, obviously also within a maximum of 30 days), in order
to maintain the state of emergency, beyond the limited imperative of the law, it
would have been necessary to issue a new decree on the establishment of the state
of emergency on the territory of Romania, in which a new term shall be specified
for which this exceptional measure is required and in no case, an extension of this
measure.
The extension over the deadline established imperatively by a normative
act, represents a derogation from the provisions of the legal name and of course
it attracts other legal effects and consequences.
Both the state of siege and the state of emergency are established at the
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initiative of the President of Romania by decree, countersigned by the Prime Minister and immediately published in the Official Gazette of Romania (art. 10).
The measures ordered shall be notified to the population no later than two
hours after the signing of the Decree, by radio and television, or by other means
of mass communication, being transmitted repeatedly within the first 24 hours
from the establishment of the state of siege or expedite According to art.12, within
a maximum of 5 days ("within 5 days at most", as specified in the text of the
ordinance) from the establishment of the state of emergency, the President of Romania requests the Parliament to approve the adopted measure, and if the established state is not approved, the decree and the measures ordered by it cease to be
applicable.
Of course, various questions can be raised in this regard as well, regarding the effects that the measures already taken at the initiative of the President
and brought to the attention of the population in the first two hours after taking
the initiative have produced, measures that continue to be applied until on the 5th
day, when the Parliament does not approve the established situation, the initiated
measures cease to be applicable.
In my view, I consider that from this point of view, there are two options,
namely that the measures initially ordered should cease to apply, from the date of
non-approval, operating only for the future, the effects already produced being
maintained under the regulations of the decree repealed tempus regit actum, or,
in the second variant, the abolition of the measures occurs from the issuance of
the decree, so that the effects already produced by the application of the measures
contained in the repealed normative act will be struck by nullity, there being no
legal basis.
If, however, the Parliament approves the establishment of the state of
emergency, the coordination of the application of the measures ordered by decree
is the responsibility of the Ministry of Interior, the Civil Guard Corps and other
specialized security companies that can be militarized, they will carry out their
activity under the Ministry of Interior, the forces of the Ministry of National Defense having the obligation to provide logistical support to the forces of the Ministry of Interior, at its request. Initially, according to art. 19 of the ordinance, during the state of emergency, established pursuant to art. 3 letter b), the coordination
of the application of the ordered measures was the responsibility of the Governmental Commission for Disaster Defense, constituted under the conditions of Ordinance no. 47 of 12 August 199419 and led by the Prime Minister.
But later this article was modified, by point 16 of art. I of Law no.
453/200420, the management of the ordered measures reverting to the National

19

Published in the Official Gazette no. 242 of August 29, 1994.
Law no. 453 of November 1, 2004, published in the Official Gazette no. 1052 of November 12,
2004.
20
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Emergency Management System21, which carries out its activity under the leadership of the Minister of Administration and Interior and with the coordination of
the Prime Minister.
In the exercise of their duties during the state of siege or state of emergency, the military authorities or other public authorities, which have taken over
the attributions of the specialized central public administration and of the local
public administration specified in the decree establishing the state of emergency,
will could issue military ordinances, respectively orders, which are mandatory,
according to the law. Thus, both public authorities and institutions, economic
agents and the population will be obliged to apply and comply with the special
legal provisions in the field, as well as the measures ordered by the competent
authorities throughout the state of emergency, when it was established as a result
of the imminence of calamities or calamities which have made it necessary to
prevent, limit or eliminate, as the case may be, the consequences of disasters.
In its initial form, the ordinance allowed that pursuant to art. 35, during
the state of siege and the state of emergency, given the imminence of the operative
situation that required it, to be able to use the weapons and the related ammunition, by derogation from the relevant legislation, in force during normal times22,
the only summons before the use of the endowed armament having as justification
the order of the prosecutor by which it was found that the activity to be repressed
was illegal. His order was possible to be transmitted directly or through the mass
media. But this article was repealed by point 40 of art. I of Law no. 453 of November 1, 2004, published in the Official Gazette no. 1,052 of November 12,
2004. By the same normative act were abrogated the regulations of art. 36 which
established that “Opening of credits in order to make the necessary expenses for
the activities of state institutions, related to the application of the measures provided by this emergency ordinance during the state of emergency or the state of
siege, is not subject to the preventive control of the Court of Accounts”. Therefore, in the updated form of the order, these expenses remain subject to the control
of the Court of Auditors.
Violation of the provisions of the emergency ordinance or the provisions
of the military ordinances issued during the state of siege and the state of emergency, attracts civil, contraventional or criminal liability, as the case may be. The
finding of the contraventions provided in art. 28 and the application of sanctions,
21

The National Emergency Management System was created in 2004 by Emergency Ordinance 21
of April 15, 2004, published in the Official Gazette no. 361 of April 26, 2004. The National Emergency Management System consists of 3 types of structures: 1. Decision-making structures, including emergency committees (established at local, county and national level), 2. Intervention structures, the General Inspectorate for Emergency Situations and county institutions for emergency
situations, as professional community public services for emergencies, 3. Operational structures,
operational centers for emergency situations established at local, county and national level.
22
Law no. 295 of 28 June 2004 on the arms and ammunition regime, published in the Official
Gazette no. 583 of June 30, 2004; Law no. 17 of April 2, 1996, on the regime of firearms and
ammunition. Published in the Official Gazette no. 74 of April 11, 1996.
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is made by the persons empowered by the Minister of National Defense or, as the
case may be, by the Minister of Interior.
Within 60 days from the end of the state of siege or state of emergency,
the President of Romania has the obligation to present to the Parliament an information on the events that determined their establishment, the actions taken and
the measures necessary to prevent such situations.
6. Conclusions
Given the impact that the imposition of such measures, of an exceptional
nature, has on society in general, but also on the fundamental rights and freedoms
of the person in particular, I consider that both the regulatory framework and its
application, will have to be looked at very carefully and written with the utmost
clarity, so as not to leave room for personal interpretations, which will generate
endless controversy, but above all, to create the opportunity, on their basis, to be
able to affect the rights and fundamental human freedoms.
Certainly, given the experience gained, in terms of the application of the
provisions of GEO 1/1999, but also the content of the normative act, could be
revised and improved, so that, given the seriousness of the situations requiring
such measures, not make it possible abuse of rights or to give way to personal
interpretations.
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Abstract
The article describes proceedings brought by state bodies as a special form of
administrative procedure. There are special requirements for the category of public law
disputes, state bodies as plaintiffs in a case, and elements of proceedings in cases brought
by state bodies. To a certain extent, the details of individual cases in public law disputes
involving state bodies are being developed. Administrative procedure is one of the
elements of the mechanism for the protection of citizens' rights, freedoms and interests
against unlawful activities by State bodies. State bodies play an important role in this
process, as the exercise of their right of action forms a separate category of cases dealt
with in the context of administrative justice. State and local government bodies and their
officials, other entities in the exercise of administrative authority under the direct
provisions of the legislation in force or delegated powers constitute a wide range of
subjects of administrative and legal relations. The dispersion in national legislation of
the legal basis for their participation in the judicial process adds to the complexity of the
legal settlement of the relevant conflict situations.
Keywords: administrative judicial procedure, state body, execution of judicial
decisions in administrative cases.
JEL Classification: K41

1. Introduction
Administrative procedure is one of the elements of the mechanism for
the protection of citizens' rights, freedoms and interests against unlawful
activities by State bodies. State bodies play an important role in this process, as
the exercise of their right of action forms a separate category of cases dealt with
in the context of administrative justice. However, during its years of operation,
the application of the provisions of the Code of Administrative Procedure and
other legal norms to the exercise of this right by the relevant actors has not been
followed. This can be explained both by the lack of an adequate and complete
justification of the concept of "authority holder", by an understanding in
administrative law of the scope of the rights and obligations to which such
claimants are entitled, and by the inconsistency of law enforcement. State and
local government bodies and their officials, other entities in the exercise of
administrative authority under the direct provisions of the legislation in force or
1
Volodymyr Kabanov - Department of Financial Law, Educational and Scientific Institute of Law,
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delegated powers constitute a wide range of subjects of administrative and legal
relations. The dispersion in national legislation of the legal basis for their
participation in the judicial process adds to the complexity of the legal settlement
of the relevant conflict situations.
The purpose of the study is to characterize proceedings brought by state
bodies as a special type of administrative procedure, and to highlight their general
characteristics and specific features.
The methodological basis of the study is a system of general scientific
and special methods and approaches, which should provide an objective analysis
of the phenomenon under study. Taking into account the topic and the purpose of
the study, a dialectic method (definition and the following characteristics of the
proceedings in relation to the actions of the subjects of power) was used as a
comparative legal method (determination of the general and specific features of
proceedings brought by subjects of public authority in the context of the
administration of administrative justice), structural and functional (determination
of the structural elements of proceedings in cases brought by subjects of public
authority) the formal legal method (highlighting recommendations for improving
the regulatory framework for the participation of subjects of power in
administrative proceedings and the enforcement of practices connected with
them).
Among the many domestic and foreign researchers in this sphere of
public relations, special mention should be made of V.B. Averyanova, A.N.
Andrunovchin, V.M. Bevvenko, Y.P. Bityak, A.V. Nylitsky, N.V. Ilkiv, A.T.
Komzyuka, A.V. Krasovskaya, T.A. Mazelik, M.D. Petrushin, A.V. Shalaginova
et al.
2. Presentation of the main material
For a long time, Ukraine has been developing a practice of considering
disputes on the basis of petitions from authorities. This possibility is provided for
in the Code of Administrative Court Procedure of Ukraine, which provides for
the right of a person in authority to apply to a court in individual cases2.
In accordance with the definitions set out in Article 4 of the Code of
Administrative Judicial Procedure of Ukraine, the state body is an organ of state
power, a local self-government body, their official, or another subject in the
exercise of public authority, on the basis of legislation, including the exercise of
delegated powers, or the provision of administrative services. The subject of
public authority has the right to appeal to the administrative court only in cases
specified by the Constitution and laws of Ukraine (Article 5, Paragraph 4, of the
Code of Administrative Procedure of Ukraine). This provision, as repeatedly
2
Code of Administrative Procedure of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/274715 (date of access: 15.04.2021).

Expanding Edges of Today's Administrative Law

220

stated in doctrinal sources, is in conformity with the principle of legality
enshrined in Article 19, Paragraph 2, of the Constitution of Ukraine, according to
which State authorities and their officials are obliged to act only on the basis of,
within the limits of powers and in the manner provided by the Constitution and
laws of Ukraine. Having noted this necessary condition for subjects of public
authority to submit claims to an administrative court, the following problem of
interpretation of the rule of the Code of Administrative Procedure of Ukraine
cannot be avoided: what is meant by the phrase "defined by ... laws of Ukraine"
- in a narrow or broad sense? Is this an act of supreme legal force adopted by the
The Supreme Council of Ukraine or a system of national legislation, including
by-laws enacted in pursuance of the law? The answer to this question should
partly agree with the position of the administrative practice and indicate that the
court should refuse to commence proceedings If the law does not specify the right
of the holder of authority to bring an action against the person of authority3. In
this case, we are inclined to believe that the concept of "law" covers only acts of
the The Supreme Council of Ukraine which have the highest legal force.
In the context of determining the range of cases that may be brought by
authorities before the administrative courts and continuing to interpret the
category of "state body" there is a need for characterization of power management
functions to be carried out by a public authority, a local government body, their
official or official, another subject in accordance with the law in order to: So as
to be able to speak of an action brought by a person in authority.
It is most unfortunate that the provisions of Article 4 of the Code of
Administrative Procedure of Ukraine do not contain a definition of a publicauthority administrative function or activity, but that the legislator is actively
pursuing this category, periodically using it in the text. The authors refer to the
Commentary to the Code of Administrative Procedure, which does not relate to
legislative powers or powers to administer justice, in academic publications
containing the results of research on the subject. These are groups of power
management functions: policy formulation (formulation); legal regulation
provision of administrative services; supervision and control4. Attention is also
drawn to acts of the judiciary that have repeatedly drawn attention to the
boundaries of the concept of "public power of government" and to the
delimitation of existing jurisdictions5.
In separate legal positions of specialists in the field of administrative law
3
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and procedure state that the distinguishing feature of the actions of the subject of
authority is that they contain the content of the administration of the person, the
exercise of authority there under, by influencing its rights and obligations6. In
addition, the judiciary periodically discusses the definition of the subject-matter
jurisdiction of administrative disputes, including the participation of the subject
of public authority as a mandatory feature of a public law dispute7.
Returning again to Article 4 of the Code of Administrative Procedure of
Ukraine, it can be seen that the legislator notes that the plaintiff (in administrative
proceedings - author's clarification) is a person whose rights, freedoms and
interests are protected by an action brought before an administrative court, as well
as the subject of the authority for whose authority the action is brought before the
administrative court. Thus, subjects of state bodies have the right to appeal to the
administrative court solely within the limits of their competence. Under Article
43, Paragraph 3, of the Code of Administrative Procedure, administrative
procedural personality is recognized as a prerequisite for participation in
administrative proceedings.
Article 53 of the Code of Administrative Judicial Procedure establishes
the procedure for the participation in judicial proceedings of bodies and persons
entitled by law to apply to the courts on behalf of other persons. The rule indicates
that, in cases established by law, the Commissioner for Human Rights of the
Supreme Counsel, State bodies and local government bodies, Individuals and
legal entities may bring claims to the administrative court on behalf of others and
participate in such cases. However, such future participants in the proceedings
must provide the administrative court with documents and other evidence proving
that there are grounds for applying to the court for the benefit of others, as
established by law. It should be borne in mind that these types of disputes are
cases in which the public authorities bring claims against other authorities for the
performance of their activities. In these cases, therefore, the public authority does
not exercise authority over the body whose decision is challenged, since it does
not exercise the relevant administrative authority.
While continuing the analysis of the norms contained in the articles of
the Code of Administrative Procedure of Ukraine, attention should be focused on
Article 19, which indicates the competence of the administrative courts. In the
context of the nature of proceedings brought by subjects of public authority, there
are several such cases, in particular disputes between subjects of public authority
over the exercise of their competence in the sphere of administration, including
delegated authority; disputes arising from the conclusion, execution, termination,
6
Scientific conclusion of I. V. Saprykina expressing the legal position regarding the jurisdiction of
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revocation or invalidation of administrative contracts; disputes over the seizure
or forfeiture of property for public purposes or on grounds of public necessity; at
the request of the person in authority, in cases where the right to apply to a court
for the resolution of a public-law dispute has been granted to that person by law.
In accordance with the provisions of Article 46, Paragraph 5, of the Code
of Administrative Procedure of Ukraine, in the system of administrative actions
brought by authorities against Ukrainian citizens, foreigners or stateless persons,
or a public association, legal entities that are not subject to authority may be
considered as follows:
1) The temporary prohibition (stoppage) of certain types or all activities
of a public association;
2) The compulsory dissolution (dissolution) of a public association;
3) Detention of an alien or a stateless person or forcible expulsion from
the territory of Ukraine;
4) Establishing restrictions on the exercise of the right to freedom of
peaceful assembly (assembly, meeting, procession, demonstration, etc.);
5) In other cases, where the right of recourse to a court is granted to a
person in authority by law.
With regard to the "other cases" referred to above, they include cases of
termination of state registration of a legal entity or a natural person-entrepreneur;
application to taxpayers of financial (punitive) sanctions, recovery of amounts of
tax debt in the income of the state, etc.
It seems necessary to elaborate on the characterization of individual
categories of cases involving claims by entities of state bodies (regulated in
chapter 11 of the Code of Administrative Procedure of Ukraine) in order to define
their general and specific characteristics.
Thus, the jurisdiction of the administrative courts includes so-called
jurisdictional disputes, that is, disputes between subjects of authority over the
exercise of their competence in the sphere of administration, including delegated
powers. This possibility of administrative proceedings is provided for in Article
19, paragraph 3, of the Code of Administrative Procedure. Their peculiarity is
that both the plaintiff and the defendant are subjects of authority.
As a rule, disputes on the application of the subject of state bodies are
brought before the district administrative courts in the place where the defendant
is located.
An administrative action must be coordinated with the provisions of Articles 160 to 161 of the Code of Administrative Procedure of Ukraine and must
be brought within the time limits for bringing the case before a court. In order to
apply to the administrative court of an authority, a period of three months is
established, which, unless otherwise specified, shall be calculated from the day
on which the grounds giving the authority to submit the requirements provided
for by law arise. The Code of Administrative Judicial Procedure and other laws
may also establish other time-limits for recourse to the administrative court of an
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authority.
Another characteristic of the proceedings before the administrative courts
in cases brought by entities exercising public authority is the peculiarity of the
entity carrying out the execution of the decisions, the submission of which ends
the proceedings before the administrative court. In accordance with the
provisions of the Law of Ukraine "On Enforcement Proceedings" (Article 15),
decisions on the recovery of funds from the State or other actions in favor of or
in the interest of the state taken by the courts in cases concerning in civil,
administrative and economic proceedings, the authority that is the subject of the
action is the state authority, on the basis of which the court has issued a decision.
In addition, under article 6 of the Act, in cases provided for by law, the decision
on the recovery of property and funds is implemented by the revenue and revenue
authorities and the decision on the recovery of funds is implemented by banks
and other financial institutions. Thus, in such cases, the execution of judicial
decisions is not carried out by the executive service, but directly by the authority8.
In order to characterize disputes involving the seizure or compulsory
expropriation of property for public purposes or on grounds of public necessity,
the possibility of bringing an action for coercion set out in Article 267 of the Code
of Administrative Procedure may be taken as the basis expropriation of land other
immovable property is situated on it for reasons of public necessity of the
executive authorities and local self-government bodies, which may purchase such
objects for public use in accordance with the law.
This category of disputes is subject to compulsory forfeiture by the
administrative courts of appeal where the immovable property is located. The
person in authority files the claim without paying a court fee, and the court
decides such administrative cases according to the rules of general suit.
No less important in the context of the characterization of proceedings
brought by subjects of public authority, the category of cases involving
applications by subjects of public authority in cases where the right of recourse
to a court to settle a public-law dispute has been granted to such an entity by law.
For example, in accordance with articles 19 and 46 of the Code of Administrative
Procedure of Ukraine, a dispute concerning the termination of a legal entity under
the jurisdiction of an administrative court, if the plaintiff in the case is a person
in authority who has applied to the court in cases provided by law. On the basis
of the provisions of domestic legislation, the initiative of the monitoring bodies
in the area of taxation, as defined in Article 20, Paragraph 20.1, of the Tax Code
of Ukraine, as the right to apply to a court for the termination of a legal entity and
for the termination of business activities by an individual entrepreneur and/or for
the annulment of constituent (constituent) documents of economic entities. In
addition, Article 67.2 of the Code states that the supervisory authorities have the
8
On executive production: Law of Ukraine from 02.06.2016 1404-VIII. URL: https://zakon.rada.
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right, in accordance with the procedure established by law, to apply to the courts
for a judicial decision on termination of legal entities or business activities of
natural persons - entrepreneurs; revocation of state registration of the termination
of legal entities or business activities of natural persons - entrepreneurs;
revocation of state registration of changes in the constituent instruments9.
Another type of tax litigation before administrative courts, but with
mixed opinions of experts as to their jurisdiction, are disputes over the recovery
of a null transaction10.
Another example of the establishment in the law of the right of a person
in authority to bring an action before an administrative court is the provision of
Article 288 of the Code of Administrative Judicial Procedure of Ukraine,
according to which claims by a central executive authority Ensuring the
implementation of State policy on migration and its local bodies and subdivisions,
the state border protection agencies or the Security Service must file a complaint
with the local general court for the forcible expulsion of aliens and stateless
persons from Ukraine as an administrative court at the seat of the central
executive authority; ensuring the implementation of state policy on migration, its
territorial bodies and subdivisions, the state border protection agency or the
Security Service of Ukraine, or at the location of the temporary residence of aliens
and stateless persons, illegally present in Ukraine. This right is provided for in
Article 30, paragraph 1, of the Act "On the legal status of aliens and stateless
persons", which states that the central executive authority responsible for
implementing State policy in the area of migration shall: State border protection
bodies (for aliens and stateless persons detained by them within controlled border
areas when attempting or after illegally crossing the State border of Ukraine) or
the organs of the Security Service of Ukraine may only, on the basis of a ruling
of an administrative court on their claim, forcibly expel an alien and stateless
persons from Ukraine, If they have failed to comply, without valid reasons, with
decisions on forced return or if there are reasonable grounds to believe that an
alien or a stateless person will evade compliance with such a decision, except in
cases of detention of a foreigner or a stateless person for illegally crossing the
State border of Ukraine outside the crossing points of the State border of Ukraine
and forwarding them to the border authorities of a neighboring state.
A court decision on the forcible expulsion of an alien or a stateless person
shall be implemented by the central executive authority implementing state
migration policy, and in the case of aliens and stateless persons, detained by them
within controlled border areas when attempting or after illegally crossing the state
border of Ukraine, the state border protection agency (Article 30, Paragraph 5, of
9
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the Act "On the legal status of aliens and stateless persons").
Such cases shall be heard with the participation of the parties within 10
days of the filing of the complaint. The filing of claims and appeals in cases
defined in this article with the administrative court shall not be remunerated11.
3. Conclusions
The Constitution of Ukraine or the laws of Ukraine, in addition to
defining the state body itself, also define the cases of the right to bring an action
before an administrative court. Thus, cases in which an administrative action is
brought before the courts must be clearly regulated by Ukrainian law. This is also
due to the fact that certain categories of disputes may overlap with disputes that
are dealt with in other jurisdictions (economic proceedings in particular).
Only under such conditions will the dispute over the application of the
subject of public authority fall within the jurisdiction of the administrative court,
as can be seen from Article 19 of the Code of Administrative Procedure of
Ukraine.
The following elements are characteristic of actions brought in response
to petitions from public authorities:
- it is a public law dispute in which at least one party exercises public
authority, including the exercise of delegated authority, and the dispute arises
from the party's performance or failure to do so;
- exercise of the right of recourse to the courts on behalf of other persons,
bodies and persons granted such right by law;
- the Constitution of Ukraine and the laws of Ukraine restrict the right of
action by subjects of power to individual cases;
- such cases are dealt with under both the general and summary rules;
- administrative courts within the subject-matter jurisdiction may be
considered both by local administrative courts and by district courts (this is
specified in the Code of Administrative Court Procedure of Ukraine). The
administrative courts of appeal, as courts of first instance, are competent to hear
cases of expropriation of land and other immovable property situated on it on
grounds of public necessity;
- must comply with the general requirements of the administrative
proceedings;
- in a significant number of cases, the execution of judicial decisions in
such cases is carried out not by the executive service, but directly by the subject
of authority.
In view of the above, it is worth summing up the studies by the fact that
proceedings brought by state bodies, as a special type of administrative
11
On the legal status of foreigners and stateless persons: Law of Ukraine of 22.09.2011 3773-VI.
URL: https://zakonrada.gov.ua/laws/show/3773-17 (date of access: 15.04.2021).
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procedure, are intended to protect public rights and interests. The case law on
administrative cases involving this category of subjects shows that they often play
the role of plaintiff in administrative proceedings. However, not all state and local
government bodies, their officials or officials, other entities, but only those which
exercise public authority, have the possibility of such participation. They have
administrative powers and the right to submit claims (clearly established by the
provisions of the Constitution of Ukraine and the laws of Ukraine). In other
words, conditions are being created for the creation of a threat to the unjustified
opening of proceedings on the initiative of persons in authority.
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The English judicial system
Lecturer Ovidiu – Horia MAICAN1
Abstract
England and Wales have a unified court system, based on common law principles. Scotland and Northern Ireland each have their own judicial systems. The court system in Northern Ireland is close to England and Wales system, while the Scottish court
system is mixing elements of both common and law and civil law systems. In England and
Wales, most civil cases are analyzed in the County Court. All criminal cases begin in
the Magistrates' Court, but more serious offenses are going to the Crown Court.
The High Court is both a court of first instance for high value civil claims and as an
appellate court for civil and criminal cases. The Court of Appeal is only an appellate
chamber. The Civil Division hears appeals form the High Court and the County Court,
and the Criminal Division hears appeals from the Crown Court.
Keywords: United Kingdom, England and Wales, courts, common law.
JEL Classification: K15

1. Introduction
The judiciary is a standard title given to judges in the English Legal System. Although there are distinct sorts of judges and degree of judges, their roles
are the equal which are listening to cases in a courtroom and interpreting and
applying the regulation to the facts of the case in an impartial manner.
The types of judges in the UK consist of most advantageous and inferior
judges. Just like the hierarchy of courts, it is the identical with judges. The Qualifications for all of these vary as they as properly differ in roles, positions and
functions. As set out in the Court and Legal Services act 1990 which broke the
monopoly of only barristers turning into judges, it enabled solicitors the opportunity to additionally turn out to be judges. Before becoming a decide at any level,
one should have been qualified as a barrrister or solicitor. Also in 1994, the Lord
Chancellor lifted the ban which as averted legal professionals in Civil Services
and Crown Prosecution offerings from turning into judges; this more suitable the
chance of having more judges and more possible candidates.
2. General aspects
We can see the three characteristics as essence of the UK legal system,
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its common law inheritance, its European emergence and its international dependency.
The single most special attribute of the English legal system is its common law heritage. If the common law subculture is the formational characteristic
of the English prison system, which distinguishes it from its European neighbours, the participation of the UK in the European Union alerts its second dominant characteristic. The impact of membership has refocused its legal system, introducing a new stage of prison authority, clean laws, novel tactics to regulation,
and additional court docket systems. The emergence of the EU has redrawn maps
of jurisdiction, smudging the boundaries between civil and common law interests.
The implications are massive and profound.
EU membership has brought an entirely sparkling grasp of the role between countrywide and regional criminal systems. England and other member
states every approach this transformation in their very own idiosyncratic cultural
environments. Each maintains their special if modified national legal systems,
although these end to be as without a doubt defined as they have been to nation
country limits or neighborhood sovereignties. The European ride is most commonly studied for its felony implications inwardly – for its implications for member states and their citizens. Its have an effect on alternatively is global. Just as it
has end up inaccurate to study the traits of an isolated ‘English’ legal system, so
the idea of a European legal system is comprehensible solely via reference to
wider trans-national influences.
One of the key good sized modifications to the judiciary in the UK is the
Constitutional Reform Act 2005, it made a lot of adjustments to the judiciary in
the UK. The fundamental purpose in the back of this is to similarly decorate separation of powers and additionally to promote Independence of the Judiciary. A
key tremendous of this act was to the role and functions of the Lord Chancellor.
Over the years, the Lord Chancellor had occupied a unique position in
the UK. He was a member of the three branches of government. In his position
then, he was once the head of the judiciary, he used to be the speaker of the House
of Lords, he used to be a decide in the House of Lords, and in regard to appointment of judges.
He at once appoints inferior judges and nominates top-quality judges for
appointment by using the queen. However, with this constitutional Reform Act
2005, most of his powers have been reduced. First, the Lord Chancellor has
ceased to be the head of the judiciary as the new head of the judiciary is now the
Lord chief justice who is also the president of the courts in England and Wales.2
The Lord Chancellor’s automatic hyperlink between his post and the lord
speakership of the House of Lords used to be broken as the publish of the Lord
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Speaker was once created3.
Thirdly, the Lord Chancellor does now not sit down as a decide in the
Supreme Court. Furthermore, he is required to take an oath of workplace to continually admire the rule of law, shield the independence of the judiciary and ensure the provision of sources for environment friendly and advantageous running
of the judiciary. Lastly, the Lord Chancellor no longer appoints judges; this is
now carried out by using the Judicial Appointment Commission (JAC)4.
3. Institutional aspects
Established in 1875, the Court of Appeal of England and Wales these
days consists of two divisions, criminal and civil. The criminal division hears appeals from the Crown Court, while the civil division hears appeals from the
County Courts, the High Court of Justice of England and Wales, and various tribunals.5
The criminal division of the Court of Appeal was set up in 1966. The
criminal division ofthe Court of Appeal, hears appeals from choices of the Crown
Court, and where the Crown Court has sentenced a defendant committed from
the magistrates’ Court. The Senior Courts Act 1981 presents that the Court of
Appeal of England and Wales comprises thirty-nine regular sitting Lord and Lady
Justices. However, the High Court of Justice (of England and Wales) also operates district registries in twenty-six cities scattered round the seven judicial circuits making up today’s jurisdiction of England and Wales.6
Almost all High Court court cases may additionally be issued and heard
at a district registry. The functions of the High Court of Justice of England and
Wales include exercising a supervisory jurisdiction over all subordinate courts
and tribunals, however also acting as a civil court room of first instance in contract regulation cases. Thus, the Queen’s Bench Division of the High Court of
Justice of England and Wales determines contract instances where the damages
claimed are vast (whereas County Courts) are confined to jurisdiction over claims
not exceeding £50,000) and/or the place the troubles worried are complicated
and/or of public importance. The jurisdiction of the High Court of Justice of England and Wales is both criminal and civil. Most High Court lawsuits are heard by
way of a single judge. However, for such matters as fraud, libel, slander, malicious prosecution and false imprisonment, there is a right to a jury trial. In different instances, the use of a jury is an exception. Certain sorts of proceedings, especially in the Queen’s Bench Division, are assigned to a Divisional Court, a
3
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bench of two or more judges.
Thus, the Queen’s Bench Divisional Court hears appeals on factors of
law from the magistrates’ courts and from the Crown Court. These jurisdictions
may also overlap in some cases, and instances commenced in one division may
additionally be transferred by courtroom order to any other where this is appropriate. Where there are variations of method and exercise as between the exclusive divisions, these are by and large pushed by using the ordinary nature of their
work. Thus, for example, conflicting evidence of reality is pretty typically given
in character in the Queen’s Bench Division, however evidence via affidavit is
more usual in the Chancery Division which acknowledged as appeals via way of
case stated, in view that the questions of regulation considered are totally examined on the foundation of the facts located and cited with the aid of the authority
underneath review.
The High Court of Justice of England and Wales is virtually made up of
three divisions, the Queen’s Bench Division, the Chancery Division and the Family Division7 is notably concerned with points of law.8
The work of the Queen’s Bench Division consists usually of claims for
damages in appreciate of private injury, negligence, breach of contract, defamation, moves for non-payment of a debt, and movements for possession of land or
property. In addition, an array of specialised courts revolve around, and are connected to the Queen’s Bench Division – the Administrative Court, the Technology and Construction Court, the Commercial Court, the Mercantile Court and the
Admiralty Court.
The Administrative Court of the Queen’s Bench Division has a supervisory jurisdiction which covers folks or bodies exercising a public law function. It
hears judicial reviews, statutory appeals and purposes, functions for habeas corpus, and applications beneath the Drug Trafficking Act 1984 and the Criminal
Justice Act 1988. It also oversees the legality of choices and movements of inferior courts and tribunals, nearby authorities, ministers ofthe Crown, and different
public bodies and officials. The Technology and Construction Court is an expert
court, as its identify indicates, is worried basically with technology and development disputes.9
The Commercial Court offers with complex cases springing up out of
business disputes, each country wide and international.
The London Mercantile Court also adjudicates over enterprise disputes,
both country wide and international, and is designed to tackle claims of lesser
price and complexity than the Commercial Court. The Admiralty Court, no longer
incredibly in a maritime us of a such as the United Kingdom, strategies shipping
and maritime disputes such as collision, salvage, carriage of cargo, liability10.
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In 2009, regional workplaces of the Administrative Court opened in Birmingham, Cardiff, Leeds and Manchester, making it feasible for claimants to issue positive kinds of functions close by the area with which they have the closest
connection. In addition, regional workplace of the Administrative Court opened
in Bristol in November 2012.11
The Chancery Division is concerned with Business Law, Banking Law,
the Law of Trusts, Probate and Land Law in relation to troubles of equity (i.e.,
instances that require a remedy to promote equity as an alternative than monetary
damages), though it also gives the identical CommonLaw redress prolonged to
litigants via the different two divisions of the High Court of Justice of England
and Wales.
All tax appeals coming from the Tax Appeal Tribunals are additionally
assigned to the Chancery Division, even though the greater phase of that Division’s case-load entails complicated enterprise disputes and business fraud involving extensive sums of money. Intellectual property instances involving
trademarks, copyright and passing-off claims are additionally dealt with by using the Chancery division.12
There is also a set of professional courts connected to Chancery Division
– namely, the Companies Court, the Bankruptcy Court, the Patents Court and the
Intellectual Property Enterprise Court. Chancery Division has additionally retained distinct authority over sure things such as rectification of deeds and the
administration of estates, a jurisdiction that is divided between itself and the Family Division of the High Court. The Family Division is, exceptionally speaking,
the most current of the divisions of the High Court of Justice of England and
Wales.13
In 1972 following the Courts Act the courts of assize and quarter classes
have been changed by way of a single Crown Court with power to sit down somewhere in England and Wales. It is section of the Supreme Court. The Court has
jurisdiction to deal with all trials on indictment and with folks committed for sentence, and to hear appeals from decrease Courts, such as juvenile cases. The Act
imposed no geographical barriers on the catchment place Crown Court centres,
with County and district boundaries having no statutory magnitude in deciding
where a case should be heard. In practice most Crown Court instances are heard
at the centre most convenient to the magistrates' courtroom which committed the
case for trial. The greater serious offences can be tried solely by using a High
Court, judge, others can also be dealt with by any circuit, choose or recorder.
There are presently about ninety courts of the Crown Court divided into 6 regions,
recognised as Circuits.14
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Offences may be dealt with summarily at a magistrates' court. This is defined as a court room of summary jurisdiction or justices and includes a single inspecting justice. Such a court acts in a petty sessional court-house for a
petty classes area, even though similarly court-houses may additionally be set
up. The case may be tried both by at least two justices ("lay magistrates") or by a
stipendiary (legally qualified) Justice of the Peace who sits alone. Justices are appointed for life by the Crown (retiring at the age of 70) and get hold of no salary (only expenses).15
They have no legal training, in general, before appointment, and generally have full-time jobs in most walks of life. Magistrates' courts different than
juvenile courts are usually open to the public. Justices are commonly restricted to
ordering sentences of imprisonment of now not extra than 6 months or fmes exceeding £2,000. For offences triable-either-way if greater extreme sentences are
thought necessary, the wrongdoer can also be dedicated to the Crown Court for
sentence. Magistrates' courts in England and Wales are divided into simply beneath 550 petty sessional divisions, every independent and below a hundred and
five local Magistrates' Courts Committee.
The Higher Courts include the Supreme Court which consists of a) the
Court of Appeal; b) the High Court and c) the Crown Court. A person convicted
at a magistrates' courtroom can also appeal to the Crown Court, while an individual convicted at the Crown Court might also enchantment to the Court of Appeal
and finally to the House of Lords (now Supreme Court).16
Up until 1985, the principal prosecuting authority was the police. The
Crown Prosecution Service(1S) (CPS) was introduced initially in Metropolitan
areas and then at some stage in England and Wales as an unbiased country wide
body. However, a variety of forces had, in anticipation of the advent of the CPS,
begun to re-organise their prosecution arrangements, creating central administrative or operational help gadgets with duty for getting ready instances for prosecution. The CPS has over a hundred local workplaces which are responsible for
the habits of all police-initiated prosecutions (save for certain minor visitor’s offences to which a defendant pleads guilty).17
The CPS is organised into 31 areas overlaying England and Wales, commonly aligned with one, or from time to time two, police pressure areas. Areas
are sub-divided into 2 or extra Branches, headed with the aid of a Chief Crown
Prosecutor.
4. The military justice
Service personnel are subject to a single disciplinary code that applies
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wherever they are serving. The disciplinary systems of the three services – the
Army, the Royal Navy and the Royal Air Force were put together under a common system by the Armed Forces Act 2006.18 Previously all three Services had
their own separate legal structures.
The Commanding Officer remains central person of the system and determine upon much less serious offences summarily. More serious offences are
heard by Court Martial, a standing court which is headed by a civilian Judge Advocate. All defendants can also go with trial through Court Martial as an alternative than a Summary Hearing through the Commanding Officer. Serious instances should be referred to the Service Police and surpassed to the Director of
Service Prosecutions, who heads the Service Prosecutions Authority. The Act got
here into force in 2009.19
When in the United Kingdom, Service personnel are situation to both
military and civilian criminal jurisdiction. Allegations of incorrect behaviour can
also be said to either carrier or civilian police and whether service or civilian
police inspect an alleged crime relies upon on the circumstances and the reputation of these involved. When overseas, Service Police would typically take the
lead.20
Every member of the Regular forces is subject to Service law at all times.
Each of the three Services has its own police which is headed with the aid of a
Provost Marshal who is separate to the chain of command. Collectively, they
are recognized as the Service Police. In the Army, for example, the Provost Marshal oversees three organisations: The Royal Military Police, who are accountable for investigations and policing and include a Special Investigation Branch;
the Military Provost Staff, who focal point on custody and detention; and the
Military Provost Guard Service, who are responsible for guarding military bases.
In addition, the Ministry of Defence Police Act 1987 mounted a country
civil police force, the MOD Police. Its main characteristic is to provide civil policing and armed safety for the MOD’s nuclear sites and other key defence assets.21
The most sentence that can be imposed with the aid of a Commanding
Officer is 28 days’ detention. An accused might also attraction the finding or sentence to a Summary Appeal Court. This is headed via a Judge Advocate and
two military officers. An accused may also additionally decide on for a trial earlier than the Court Martial instead than a Summary Hearing. It is at the Commanding Officer’s discretion as to how the majority of cases are handled, without
for offences listed in the Armed Forces Act. The Service Police will then refer a
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case to the Director of Service Prosecutions if there is proof of a Service offence.22
The Director of Service Prosecutions heads the Service Prosecuting Authority (SPA) which is unbiased of the chain of command and is akin to the
Crown Prosecution Service. The Director of Service Prosecutions and the SPA
act below the frequent superintendence of the Attorney General of England and
Wales and stays totally unbiased of the Military Chain of Command. The Director of Service Prosecutions is not answerable to the Secretary of State for Defence
in respect of his selection making referring to to prosecutions. The Service Prosecuting Authority determines whether to prosecute an individual by trial at Court
Martial and prosecutes that case.23
The Court Martial is a standing, permanent courtroom mounted via the
Armed Forces Act 2006. It is similar in its sentencing powers and technique to
the civilian Crown Court.
A CO who holds the rank of rear admiral, major-general, or air vice marshal routinely has prolonged powers under area 133 of the Armed Forces Act
2006 and can sentence up to ninety days detention.24
A Court Martial is presided by a Judge Advocate and between three to
seven lay or board contributors who act as e jury. The lay members also help the
Judge Advocate to determine on any sentence if the accused is determined guilty.
Whether lay individuals are service personnel (commissioned or warrant officers)
or civilians relies upon on the repute of the defendant. The Court Martial has the
same sentencing powers in relation to imprisonment as a Crown Court, including
life imprisonment. Those found responsible might also enchantment to the Court
Martial Appeal Court, which has equivalent powers to the Criminal Appeal
Court. Judge Advocates are civilians. They are appointed by way of the Lord
Chancellor like different District and Circuit Judges.25
5. Conclusions
After 31 December 2020, the UK dropped out of the EU's jurisdiction
and enforcement regime, and litigants with EU-related disputes may additionally
have to fall back on national legal guidelines and procedures to implement their
rights there.
It was the government's intention to put new preparations in place. Until
now, nothing happened.
Another new aspect are the 'Business and Property Courts'. This makes
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the court activity as a total much less confusing, and with a bit of luck extra attractive, to overseas or domestic litigants who are now not familiar with it.
The introduction of the Business and Property Courts can easily be
brushed aside as a rebranding exercise, however presentation is important, and
the adjustments in fact go deeper than that. They permit greater massive cases to
be held in the regions, for example, and additionally a more efficient allocation
of judges.
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