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Abstract

When we reflect on the separation of powers in the state, even along with the check and
balance component, we mainly find the justification for the existence of this principle in
preventing the arbitrariness of power. Thus, the monolithic power is fragmented, and between
the three emerging powers, there are mechanisms of control that support stopping one power
from becoming oppressive. Finally, we can say that the central role of this constitutional
principle is to protect individual freedom because it is impossible for an individual to fight
against a unitary power that can become oppressive. Of course, this brief explanation is valid
wherever we encounter constitutional democracies, but there is at least one political regime
where this principle does not stop at this central role, but perhaps even more important than this
role is to detension certain sectarian tensions and coagulate the nation. The Lebanese political
regime presents unique particularities regarding the separation of powers in the state, also
carried out on confessional bases, worthy of a brief but courageous analysis.

Keywords: separation of powers, political regime, religion, nation.
JEL Classification: K10, K19

DOI: 10.62768/PLPA/2025/14/1/03

Please cite this article as: Article History

Stan, Georgian lonut, ,,The Separation of Powers as a | Received: 18 November 2024
Unifying Factor of the Nation”, Perspectives of Law and | Revised: 19 January 2025
Public Administration 14, no. 1 (March 2025): 63-69. Accepted: 18 February 2025

1. Introduction

Passing through the Western conceptual filter of other "nations" is a hard test
for this concept of a nation. In recent research?, the three classical conceptions of the
nation are criticized for their inadequacy and we believe that this is right. How else
could you frame the Lebanese nation, because the three classical conceptions® do not
meet this need, unless we embrace the opinion of the cited author and assume that the
binder of the Lebanese nation was rather juridical than other classical elements, such as
race, ethnicity, religion, language, or citizenship. Although the Lebanese nation may be
bound by elements such as race, ethnicity, language, and now civic affiliation, the
religious element has created a cleavage so deep that it almost annihilates the
coagulating effect of the other elements. It is possible that the birth factor of the
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Lebanese nation was the very constitution of 1926, a constitution inherited from the
former French colonial power and the coagulating element was the establishment by a
political act of a separation of powers in the sui generis state.

Regarding the theory of the separation of powers in the state®, we know that
two great thinkers laid the foundations of this theory and today we can say that we are
still indebted to their reflection on this theory since, in essence, this theory has not
undergone major adjustments®. In the view of J. Locke, the social contract justified the
establishment of control mechanisms between powers in order not to end up in a
situation of subjection of the individual to the state’. Thus, we can say that J. Locke
imagined a rather flexible type of separation based on forms of interaction and control
between public powers®. The other great thinker to whom we are indebted is
Montesquieu and through the development of his theory, he aimed to protect individual
freedom in the face of state power®. Although these theories present certain differences,
Montesquieu's theory representing an improvement of Locke's theory, we can say that
both aim to protect the individual from a potentially abusive power, thus protecting
against arbitrariness.

Although the theoretical purpose of the separation of powers in the state may
not be embraced in practice, very many states in the world have adopted the theory of
separation of powers in the state at the constitutional level, whether it is a rigid type of
separation or a flexible type of separation. There are cases where the separation of
powers in the state is stated expressis verbis, other times it results indirectly from the
text of the constitution®®,

The evolution of the theory of the separation of powers in the state among
democratic and pluralist states has also highlighted certain causes of the incompatibility
of this theory with factual political realities when a political force dominates both the
executive and the legislature!!. In the case of the Republic of Lebanon, the factual
realities are not only political, but confessional.

2. French heritage and the search for a constitutional identity

The secular-religious dialectic cannot be viewed with the same eyes in the case
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of all political regimes because this dialectic originates in the European space. Thinkers
from the Islamic area show some caution in embracing secularism as an immutable
value for the constitutional development of a political regime, precisely because the
association of this principle with the Western world and implicitly with Christianity is
inherent’?, Somehow, the interpenetration of religion with politics within such a
political regime appears natural and in opposition to Western values™ because, for a
long time, these values were imposed on them without the social realities of those
geographical areas being taken into account.

It should also be added that religion emerged as a concept closely related to
Christianity®*, and it is possible that a strictly Western view of a political regime sui
generis understands things in a superficial manner.

This brief clarification was necessary before moving on to a brief recent history
of the Lebanese state and political regime.

Under the French mandate, the state (not independent until 1943) le Grand
Liban was created, a state that brought together Muslim populations, Christian-
Maronite populations, and non-Maronite Christian populations®®. It should be noted that
the part of the Lebanese Muslim population was rather integrated into Syria and the
Christian part was not. At that time, the Christian population was the majority within le
Grand Liban. In France in 1926, a constitution was drafted for the Lebanese state, and
this fundamental act of the Lebanese state was not drafted through a real consultation
of the Lebanese™®.

Although colonial France encouraged a confessional political structure even
before 1943, the Lebanese National Pact, a political agreement between sects and an
unwritten document, for the first time expressly mentioned a division of political power
on a confessional basis!’. This agreement was necessary because Article 95 of the
Lebanese Basic Act of 1926 temporarily required that all denominations be represented
in a balanced manner in the administration and in the composition of the Government,
exclusively, without prejudice to the state interest!®.

The negotiations on this pact were carried out during the French mandate, the
former French colonial power also had a strategic interest, namely that the president, as
part of the executive branch, retained the most important constitutional prerogatives and
had to be marooned. The Maronite population had developed a certain affinity for the
French colonial regime.

It is somehow surprising that a political agreement is the source of a separation
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of powers on confessional grounds, but even if the act itself has no legal character and
is not formally integrated constitutionally, it received constitutional validation with the
1990 revision. With a lot of legal rigors, we can state that the separation of powers in
the state is not formally constituted on confessional bases but is adapted in such a way
that, at least in theory, it must respond to the consensus confessional®.

With the constitutional revision of September 21, 1990, the Lebanese Basic Act
received a preamble in which, among other things, the principle of separation of powers
in the state is proclaimed, with a component of balance and cooperation between public
powers?. The revision of September 21, 1990, was a result of the end of the Lebanese
civil war and, in legal terms, a partial transposition of the Taif Agreement?. Also,
through this revision, part of the constitutional powers of the president were transferred
to the prime minister, and we consider this fact also a constitutional legal validation of
the Lebanese National Pact of 1943, because the aim was to equilibrate the balance of
power within the executive power between the president Maronite and Sunni Muslim
Prime Minister.

3. The division of power according to sectarian criteria

The preamble of the Lebanese Constitution proclaims a national desire to
abolish the division of power on confessional bases, a desire that must be achieved
based on a phased plan.

Until this desire is fulfilled, the Lebanese constitutional reality still knows a
division of political power on confessional bases.

As we stated before, the Lebanese fundamental act does not enshrine the
sectarian division of state power, at least not explicitly. However, we consider that the
Lebanese National Pact (1943) entered the constitutional block, especially through the
constitutional review carried out in 1990, which, among other things, sought to
equilibrate the balance of forces between the president and the prime minister, and this
rebalancing had a foundation to transpose a demographic change that has taken place,
namely the growth of the Muslim population.

Until the achievement of the desire to abolish the division of power on
confessional bases, article 24 of the Constitution of the Republic of Lebanon, as it has
been revised several times, enshrines the following principles regarding the distribution
of seats in the Chamber of Deputies: 1) equal representation between Christians and
Muslims; ii) proportional representation of religious groups; iii) proportional
representation of geographical regions.
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After 98 years of the adoption of the Lebanese Constitution, the essence of
Article 95 of the Constitution of the Republic of Lebanon is not altered, although the
text of the article has undergone two revisions. After almost a century, we are still in the
presence of a transitional phase, specifying an improvement in the principle of the
representation of sects in the administration, justice, army, and security forces, imposing
the principle of expertise and competence in occupying these positions, to the detriment
of sectarian affiliation. The vision was not deep because the same article stipulates that
for the posts of the first degree, an equal division between Christians and Muslims is
necessary, but without the prior reservation of a post on confessional grounds at the
expense of expertise and competence.

But the most important division of power along confessional lines is established
by the National Pact of 1943 which, among other things, divides the most important
political positions in the state as follows: the president must be a Maronite Catholic, the
prime minister a Sunni Muslim, and the head of the National Assembly a Shiite Muslim.

4. An eternal transition?

The constitutional and political situation in the Republic of Lebanon can be
attributed to the French heritage, but the confessional manifestation within this space
has caused debate and has been claimed to have started long before the French mandate
in Lebanon®,

Since 1926, the year of the adoption of the Lebanese constitution, the
elimination of the distribution of power on confessional bases has been considered, but
the initial differences of vision still exist today. Do not all the populations on the
territory of Lebanon feel like part of the Lebanese nation? Is membership of a religious
group more relevant to them or has membership of a particular religious group always
been used to seize political power? Of course, to these questions, a rather sociological
answer is preferable in the first phase and then, depending on this answer, a
constitutional answer can follow.

All critical periods in the short history of the Lebanese state led to certain
agreements or constitutional revisions, but all the negotiations and consensus could not
eliminate once and for all the confessional vision of power distribution.

The last period of political and economic crisis since 2019%® led to the
impossibility of achieving a political consensus between the sectarian groups and from
2022 and until now the most important political position in the state, that of the
president, is vacant. Also, many other key posts are currently vacant, also, which
accentuates the political crisis and further shakes the Lebanese constitutional identity?*,
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At this point, a constitutional revision that removes the constitutional
provisions which impose the sectarian view of the separation of state power is unlikely
to occur. Of course, some constitutional revisions or even the adoption of a new
constitution are preceded by moments of difficult social balance, but in the case of the
Republic of Lebanon, this difficult balance concerns even the national identity of the
Lebanese, because even in almost a century, belonging to the Lebanese nation has not
determined sectarian groups to renounce the sectarian division of power and to realize
that always in the case of any population there are things that differentiate them, but
above all in these things stands a common and invisible will which alleviates these
differences and gives unity to the people.

5. Conclusions

Our short research has revealed a different view of the answer to the principle
of the separation of powers in the state, which, if in the classic case it serves as a
response to protect individual freedom against the arbitrariness of the state, in the case
of the Republic of Lebanon, this principle is also the means of dividing state power on
confessional grounds.

Although from the beginning, namely from 1926, with the Lebanese
constitutional history, it was desired that the division of state power on confessional
grounds would be a transitory situation, here is how, almost a century after that moment,
the division of state power is still based on the configuration Lebanese sect.

The purpose of this division of power and implicitly this principle of the
separation of powers in the state was supposed to serve the unification of the Lebanese
nation and finally to eliminate the distribution of power on a sectarian basis, and in this
transition period, this principle still had the role of ensuring the exercise of state power
by consensus.

We cannot say that this unique mode of separation of powers in the state has
answered its purpose, and perhaps in the future it will answer, and at that time it can be
said that it was a successful model.

In any case, the constitutional situation in the Republic of Lebanon is much
different from the one we are used to, and the classic concepts of constitutional law do
not have the same valences as in the case of the Western space; therefore, an attempt to
force social realities through the Western vision is almost useless. The separation of
powers in the state is not only classically separated, but in the case of the already
separated powers, a fragmentation of power is practiced, this last time to reflect the
confessional fragmentation in the Republic of Lebanon and thereby solidify the
Lebanese nation.
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